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Lord Justice Elias:

1.

The Welfare Reform Act 2007 introduced a new beéndfie employment and
support allowance (ESA), which replaced incapadsnefit (IB) and other
disability benefits. This appeal concerns the psscef assessing whether a
claimant is eligible for the benefit. The proceducerrently employed involve, in
the typical case at least, the claimant complesirguestionnaire and attending a
face to face interview. The respondents to thissapfwhom I shall hereafter call
“the claimants”) contend that this adversely aetiental health patients (MHPS)
defined as people with impaired mental, cognitiveintellectual difficulties. It is
alleged that because of their particular diffiesti the decision-maker will not
necessarily obtain a properly informed appreciabbrither their disabilities or
their ability to work and may therefore reject oigion a false basis. Further, it is
submitted that the process of completing the qoestire and undergoing the
interviews causes some MHPs disproportionate stressn compared with
claimants suffering from other disabilities. Thaiolants’ primary case below
was that these adverse consequences could be @dindand even in some cases
eliminated, if the Secretary of State amended thequlures in accordance with a
duty to make reasonable adjustments under the iBgédat 2010 so as to require
the decision-maker in every case to obtain furthedical evidence (FME) before
a decision is reached, save where that informatas already been voluntarily
provided. It was submitted that this would impralexision making and in some
cases it would become clear, in the light of theB;Mhat the need for the
guestionnaire and/or the interview could be dispdnaith.

As an alternative submission, and following an agmeent to their claim during

the course of the hearing below, the claimantsgatlethat a less rigorous
adjustment could be made. It was submitted that &évEME need not be sought
in every claim made by a MHP, the decision-makeukh at least be required to
consider obtaining FME in the case of MHP claimaatsl if FME was not

sought, should explain why it was thought to beasmssary. This proposed
adjustment has been referred to both below andubmgsions to us as the
“evidence-seeking” adjustment.

Permission to bring proceedings for judicial revievas granted by Edwards-
Stuart J who transferred the case to the Uppemumab(Administrative Appeals
Chamber) (hereinafter “the Tribunal”) specificalpn the grounds that the
Tribunal consists of members with experience ofwoekings of the state benefit
system. The application was heard by Charlestihgitvith Upper Tribunal
Judges Jacobs and Lane. In addition to the pattesTribunal benefited from
evidence and argument by four intervening parfiégse included three charities
with special expertise in the field of mental hiealhamely Mind, The National
Autistic Society and Rethink Mental lliness. Theurfih intervener was the
Equality and Human Rights Commission. The intervermaade submissions to
this court through Mr Drabble QC acting for the ritws, and Mr Allen QC
acting for the Commission. We are grateful to thamd indeed all counsel, for
their assistance.

| analyse the relevant provisions of the Equality Below. Suffice it to say at this
stage that in determining whether there was a datymake a reasonable
adjustment, the Tribunal had to decide two mattére first was whether the
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current process for assessing eligibility for ESl ¢h fact place MHPs at a
substantial disadvantage when compared with ottemants. The second
qguestion, which arises only if the substantial disatage is established, was
whether it is reasonable to expect the Secretaigtate to make the adjustment
sought.

The Tribunal concluded the first issue in the ckams’ favour in a judgment
issued on 22 May, and it subsequently issued adbdeclaration to that effect. It
did not, however, finally resolve the second quuestit rejected the primary way
in which the claimants had put their case, nameit FME should always be
obtained for MHPs, on the grounds that this woutdumduly onerous. But it
reached no definitive view on the alternative emmkeseeking adjustment.
However, by section 136 of the Equality Act 20XGhe facts adduced before the
court establish @rima facie case of an act of discrimination, then the counsim
find discrimination unless the defendant proveentise. In this case the Upper
Tribunal held in a decision on remedies promulgatedriting on 24 May, that a
prima facie case had been established that the evidence-gesldommendation
would amount to a reasonable adjustment and tleabtinden therefore shifted to
the Secretary of State to show that it would notrégsonable. The Tribunal
directed the Secretary of State to carry out amstigation into the reasonableness
of this adjustment and to file further evidencetbe matter. At that stage it was
envisaged that a further hearing on the reasonaddenf the evidence-seeking
adjustment would be held in October but mattersewstayed pending the
outcome of this appeal.

The appeal is on four grounds, three of which eetatthe finding that the current
procedures give rise to a substantial disadvantdgest, the Secretary of State
submits that irrespective of the merits of the cése Tribunal had no jurisdiction
to grant the declaration of substantial disadvanttghe behest of these claimants
and their claims ought to have been dismissed. rSedee says that it was not
open to the Tribunal properly assessing the evieldrefore it to conclude that
MHPs were in fact placed at a substantial disachgetThird, he alleges that the
Tribunal misdirected itself as to the meaning afldstantial disadvantage” and
found that certain adverse experiences were capélamounting to a substantial
disadvantage when as a matter of law they wereTina.fourth and quite distinct
ground is that the Tribunal impermissibly converiisélf into a policy maker and
went beyond its judicial remit when it issued theections it did requiring the
Secretary of State to carry out an investigatiod da disclose specified
information at the adjourned hearing. | will coreidhese grounds after setting
out the background to the application and the dgddimdings of the Tribunal.

The background

7.

By 2006 over 2.7 million people were claiming IBdamore than half had been
receiving that benefit for more than five yearseThovernment was concerned
that a large number of those receiving 1B neveurreid to work even though

many wanted to do so. It considered that helpingplee back to work where

possible would improve the physical and mental theaf the beneficiaries and

would no longer involve writing off groups of peeps being incapable of work.
The introduction of ESA was designed to achieved¢habjectives.
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Those claiming ESA fall into three principal groupgst, there are those who are
found to be fit to work notwithstanding some didiéfni who will be denied the
benefit; second, those who are not likely to beealdl work at all and are
described as having limited capability for workateld activity (also known as the
support group); and third, those who with the appgede additional support could
eventually return to work and are described asrfzpnited capability for work.

In order to determine the category into which aaytipular claimant might fall,
the Act requires the claimant to undertake a wapability assessment (WCA).
This is designed to assess an individual’s funeti@bility, focusing on what he
or she can do rather than what he or she cannah dwoad terms there is a points
system whereby points are scored depending onxteateof the claimant’s ability
to function: the higher the points scored, the mionéed the capability for work.
The intention is that the WCA should provide a f&srd assessment which has
regard to the particular needs of the individudde Bssumption of the old system
of assessment, the personal capacity assessmanthata/ou had to be fully fit in
order to work and that curing the incapacity wasahly route back to work. The
new system is designed to effect a fundamentalgghémthat approach.

The process of making a claim

10.

11.

12.

13.

There are two different categories of claimantstfos benefit. First, there are
those who are making new claims for ESA, then tlaeecthose already in receipt
of a benefit. In some cases this will be 1B andtimers ESA itself.

New claimants will make an application using Forr8AH, which is used

throughout Great Britain. The information providedludes personal details of
the claimant; brief details of the illness or difiah including contact details for a
doctor; a medical statement which those entitlestatutory sick pay will already
have and which others will have to obtain from ithdctor; and information on
other benefits claimed and any pensions or heakbrance which might affect
the type of benefit to be awarded. The medicakstant from the doctor is known
as a Statement of Fitness to Work. It contains agribsis of the claimant’'s
condition and comments on the functional effectshait condition. Once an
application is received, the applicant is treate@atitled to ESA until the claim is
investigated.

In the case of somebody making a renewed claimthehdaving formerly been
entitled to 1B or having earlier been awarded ES8&new ESAL is required but
the claimant must still go through the WCA and deeision maker will consider
all the available information relating to the pr@aws claims.

In all cases the application itself can be madd&raner by telephone. It is sent to
the DWP, who then make a referral to its medicaVises provider which is
currently Atos Healthcare (Atos). In a case whe®AEor IB has been paid
previously, the referral includes relevant inforroatin respect of the previous
decisions; with a new claim, it will include theadnosis from the medical
statement and other relevant information. It iswd¢farred by means of an IT
platform, the Medical Services Referral System (M$Rvhich holds the relevant
case details and information about the claimangslical condition. For MHPs, a
flag is added to the relevant file.
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14.

15.

16.

17.

18.

Atos handles the procedures thereafter. In mosscaswill, on receipt of the
case, issue a Form ESA50. This is a questionnarectdd to the claimant.
Exceptionally, such as in the case of terminallpdtients for example, no forms
are issued at all. The purpose of the ESA50 idloovahe claimant to go into far
greater detail about the nature and extent of Hiness or disability than is
contained in the original ESAL. Recipients are seldito ask for help in filling in
the questionnaire if necessary and some assistanqm®vided from Job Centre
Plus. Exceptionally, a DWP officer will visit a @laant’s house to give advice
about answering the questionnaire. There is nagyatiin on a claimant to return
any medical statements with the ESA50 althoughdha does emphasise that the
claimant should send any relevant medical repareng other information which
they would want the decision maker to consider.

The ESA50 includes a number of free text sectiohere claimants can explain
the nature of their disabilities in their own wagrdssection where they indicate the
medication or treatment they are under, togethd#r thie contact details of GPs or
other persons providing care or treatment; a seatemuiring the claimant to

answer questions designed to elucidate what pHyprodblems they face; and

finally, a section designed to reveal the naturd exrtent of any cognitive or

intellectual disfunctions.

If the ESA50 is not returned (and there is a 28 gryod for doing that) and there
appears no good reason for not returning it, ta@rcwill be disallowed. But if
good cause is found the claimant will be allowedhfer time to complete it. And
in the case of somebody suffering from a mentalthezondition the case is
directly referred to an Atos health care professiqiiCP) to consider whether
FME should be requested and a face to face assessaréed out. Accordingly,
the failure to complete the form will not defeae taligibility of MHPs to obtain
their benefit.

Usually, following the receipt of the ESA50 therdlwe a face to face interview

with the claimant. This is carried out by a heatthre professional (HCP)

employed by Atos. Given the function of the assesgntheir role is not to carry

out a diagnosis and determine the appropriatentesat it is to focus on the

capability for work and to relate this to the ldgisve requirements. They are
drawn from various medical disciplines and includectors, nurses and

physiotherapists. They work in assessment centress Great Britain. They have
specific training in dealing with specific mentaddith problems. They do not,
however, make the final decision although they wildke a recommendation
based on information derived from the questionndire interview and any FME

which they may have obtained. The final decisisntaken on behalf of the

Secretary of State by an official of the DWP. Tdatision will be taken in the

light of reports from the HCP setting out the recoemdation and the reasons for
it, and the supporting evidence.

If a claim is disallowed then the claimant can abge the Social Entitlement
Chamber of the First Tier Tribunal (FtT). Typigallhowever, before the FtT
considers it, the claim will have been reconsiddrgd different decision -maker
in the department who will also consider any freslidence made available. The
FtT carries out a full re-hearing. Sometimes thpeapis dealt with on paper but
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more often there is an oral hearing at which bahigs can attend. There will
almost always be FME obtained for that determimatio

The Independent Review

19.

20.

21.

There is a statutory structure in place to ensoat there is effective monitoring
and evaluation of the relevant processes. Thisised out by the Independent
Reviewer who was at the relevant time Professorriffgion, a leading
occupational health specialist. The Officer is dear with producing annual
reports required by section 10 of the 2007 Act.

There were three annual reports prepared by Pmfés¢arrington. He consults

widely and receives information about the operatbthe procedures from many
sources, including the interveners. It is not neagsto recount the detail of these
reports. Suffice it to say that his recommendatibage been almost universally
accepted by the Secretary of State. Initially hghhghted various teething

problems but in his first report he expressed tieav\that that the DWP could be
“reasonably pleased” with what they had done.

He did, however, change his approach towards om®ritant issue. Initially he

considered that ultimately the onus had to be enctaimant to produce relevant
information. But subsequent experience concernihg bperation of the

procedures led him to consider that the processldvbe improved if the

Department were to be more pro-active. In his tigport he explained why he
had altered his view and what should be done iriutuze:

“36. The year one Review said that: “the onusid must be on
the claimant to provide information to support theaim ---- it
is difficult to see any justification or method @berating such a
system without requiring the majority of claimants be their
own advocates.

37. During the year two Review it became clear that
Decision-makers were seeking to gather increaseauai® of
further documentary evidence as recommended ingm&r This
was seen as positive progress whilst also recagnisiat, in an
ideal world, further documentary evidence will beypded at an
earlier point in the claim process. Concerns resthihat further
documentary evidence was often only being proviaegart of
the reconsideration process.

38. However, some charities have suggested thatllection of
further documentary evidence should be a mandadaty on
either Atos or on the Decision-maker. They haveuedgthat
claimants cannot, for a number of reasons, colldus
information themselves and therefore the Departraleotld take
responsibility for doing so.

39. This view has been widely canvassed over thieseoof this
year and put to charities, representative and ityalgroups,
politicians, senior officials in DWP and, most innfamtly, to the
Decision-makers during this year's unannouncedsvigi Benefit
Delivery Centres.
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40. A consensus has clearly emerged. There shoealdab
requirement in every claim to consider seeking hert
documentary evidence and, if that evidence is oogist, that the
decision not to should be justified.

Recommendation
Based on this, | recommend that:

Decision-makers should actively consider the needséek
further documentary evidence in every claimant'secd he final
decision must be justified where this is not sought

41. Given the unique circumstances of their coodjtparticular
care should be taken when the claimant has a mémtzlectual
or cognitive condition as these individuals mayklatsight into
the effects of their condition on their day-to-dagctioning”

22.  As the Tribunal noted, this recommendation fellrslod the mandatory obligation
to obtain FME in every case, which the Tribunalectégd as a reasonable
adjustment even when limited to MHPs. The recomragad was, however, the
source of the evidence-seeking adjustment whichjest to this appeal, the
Tribunal will have to consider at the reconvenadedy hearing.

23. The Secretary of State responded to Professor rggon’'s suggestion and
initially considered that the obligation could Imroduced at the stage when Atos
was gathering and considering relevant materials&ie this:

“We would anticipate that the best way of implenegthe
intent behind this recommendation would be to ihiice an
additional element in Atos’ process. This wouldetake
form of making explicit the requirement for Healine
professionals to actively consider further evideaoe to
include a justification where they decide that fert
evidence would not be necessary. Decision-makerddv
then ensure that this justification has been prxidand
where they question or disagree with a justifiaatiavould
have the option to request Atos to go back andegatie
further evidence that may be required.”

24. However, he was not prepared to commit himselfmplémenting the proposal
for reasons which were expressed as follows (p&ya 4

“As with any potential changes in our processesneed to
ensure that the additional resources required imgeof
administration and processing times is balanced aby
demonstrable impact on the quality of decision-mgland
customer experience, in order to maintain an ap@at
emphasis on the value for money of the processwille
therefore work on reviewing the implications of aswych
changes set out above before we can be clear othevite
implement. On that basis the Department suppoeténtient
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25.

26.

of the recommendation and provisionally accepts the
desirability of making appropriate changes, subjecthe
caveat that we must first work to ensure it can be
implemented in a cost-effective fashion before rigka
final decision.”

In fact, before the Tribunal the Secretary of Stgipeared to be resiling from the
position that the recommendation was in principteeptable. In a witness
statement to the Tribunal, Dr Gunnyeon, the Depamntal officer responsible for
the monitoring and development of the work capgbdissessment, said that the
Secretary of State was not satisfied that the mepoadjustment would
necessarily add sufficient value to justify the tsoand potential delay which
might result from its implementation. He added thBME is already being
requested in cases where it is appropriate.”

The Tribunal was understandably confused as tagalgcwhat the Department’s
stance was and sought clarification. The Departnneatle it clear that it was
carrying out an assessment of Professor Harringtemidence-seeking proposal
as part of the process of considering and implemgnthe Professor’s

recommendations. This was not, however, limitedMbBIPs and it was not

accepted that it had a duty to make the adjustsmnght in relation to that group.
The Tribunal concluded (para 81) that this respofese short of a proper

assessment of the evidence-seeking adjustmenapplied to MHPs.

The effect of the proposals

27.

28.

The UT accepted (para 72) that if the evidenceageaidjustment were to be
adopted, it would alter the current practice inugtegsignificant way. The reason
is that save where it is volunteered, FME is cutyeonly obtained by Atos HCPs
in a limited number of cases. In broad terms thesede the following situations:
cases where the evidence is likely to confirm thase already in receipt of either
IB or ESA should continue to receive ESA (but ioseems, for someone making
an initial claim when a face to face interview imast always conducted); cases
where a claimant is noted to have an appointeectwhiill occur where the
claimant is not able to manage his or her own i&ffaind cases where there is a
suicide risk because the claimant has referred gioesious suicide attempt, has
suicidal ideation, or there is a history of selfrha In those classes of case (and
both claimants fall into the suicide risk categoRME must be obtained. The
current procedures expressly provide, however,ithwtl not be sought simply to
confirm that an examination is required or to pdaviurther information to assist
the HCPs.

In addition, even where FME is sought, the Tribuioaind that the request will
only rarely be made before the ESA50 has been stegiépara 50(iv)). Typically
this might occur where there is a strong possybihiat support group criteria will
be satisfied or the claimant has an appointee. M@t FME is not necessarily
obtained before any face to face examination.
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The difficulties facing MHPs

29.

30.

31.

Evidence was provided by the claimants, who are BIH& to their own
circumstances and those of five other individuateded for the purpose of
illustrating a range of problems. MM is a man whokem to ESA was rejected
by the DWP, but his appeal to the FtT was succeddbwever, he faces regular
reviews and is concerned that he will lose the fieme future unless the
procedures are changed. DM, the second claimastalsevere mental illness and
was in receipt of IB for a number of years. Shel wibw be subject to an
assessment for ESA sometime next year. When sharlderwent an assessment
in 1995 she was deeply traumatised and despitg lzsuarded IB, she suffered a
relapse and was readmitted to hospital.

These experiences, and information provided by th@Emants about the
difficulties facing other patients, informed the pép Tribunal. But the burden of
obtaining the detailed evidence identifying thdidifities facing MHPs as a class
was borne by the charity interveners who have,hiirtdifferent ways, vast

experience in the field. Their evidence included expert report from Dr

Boardman, a consultant psychiatrist instructed diXIMto comment on aspects
of the claims procedure, including the WCA.

From that detailed evidence, the Upper Tribunattified the following particular
problems which MHPs as a group face, whilst recgiggithat the extent to which
any particular MHP will suffer from these probleml vary.

“() In terms of filling out a form, seeking addmnal
evidence and answering questions, claimants witenfal
health problems] as a class have the following lerob
and difficulties because of their [mental healtbljjems],
some of which overlap:

a) insufficient appreciation of their condition to ares
guestions on the ESA50 correctly without help,

b) failure to self-report because of lack of insigtitoi
their condition,

C) inability to self-report because of difficulties thvi
social interaction and expression,

d) inability to self-report because they are confulsged
their symptoms,

e) inability because of their condition to describg it
effects properly,

f) difficulty in concentrating and in understanding th
guestions asked,

0) unwillingness to self-report because of shame or
fear of discrimination,
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32.

h) failure to understand the need for additional
evidence because of cognitive difficulties,

)] problems with self-motivation because of anxiety
and depression which may prevent them approaching
professionals for help and assistance,

)] false expectation that conditions will be underdtoo
without them needing additional help, and

k) lack of understanding that professionals named in
the form will not automatically be contacted in the
assessment process.

i) in terms of further aspects of the process for the
determination of their entittement to ESA, clainmamtith
MHPs as a class have or have to face the following
problems and difficulties because of their MHPs:

a) particular conditions (e.g. agoraphobia and panic
attacks and autism spectrum disorder) make attgndin
and/or travelling to a face-to-face assessmentditf

b) finding the process itself intimidating and stregsf
and, in some cases, that having a long-lasting tivega
effect on their condition,

C) a desire to understate conditions,

d) the masking of health problems as physical
problems,
e) dealing with assessors who have little or no

experience of mental health problems,

f) the difficulties of identifying many symptoms of a
condition and its impact on what a person need&ouwit
proper training and knowledge,

0) the lack of time during a short assessment to
identify a person's needs,

h) fluctuation in condition, and

i) scepticism about the condition.”

It is important to note that these problems falbitwo categories, although they
overlap. Some of these difficulties go to the adeeexperience which might be
felt because of what, from the vantage point of sdHPs, will be perceived to
be stressful, embarrassing or confusing featurehefprocess, in particular the
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33.

34.

completion of the questionnaire and the face te faterview. Other difficulties

lead to the decision maker having inadequate on é&aise information about the
nature and extent of the illness thereby increatiiegrisk that a false functional
assessment will be made which in turn may jeoparttie right to an ESA. | will

call these “adverse experiences” and “outcome eff@espectively.

The Secretary of State accepted that some MHPst migierience some of these
difficulties but contended that procedures hadaalyebeen adequately modified to
cater specifically and in various ways for MHPs #nd for that reason that their
applications are flagged. For example, MHPs amngty encouraged to bring a
friend or supporter to any interview; if they fad attend an interview certain
follow up steps will be taken to try to discover whnd perhaps to arrange
another interview whereas for other claimants th€PHwould move to a
recommendation; FME is already obtained for suicisles and those who have an
appointee, claimants who in practice will be MHR®sd contrary to the
understanding of some MHP claimants, there is direspecialist training to
ensure that HCPs are able to identify, and dedh Wit problems created by,
different mental health conditions.

Notwithstanding these modifications, the Tribunalasw satisfied that the
difficulties faced by MHPs placed them at a sulsdhrdisadvantage when
compared with other disabled persons who do noempce mental health
problems. It concluded that if the proposed evidesweking adjustment were
made it would certainly ameliorate these problenith wespect to both adverse
experience and outcome effects:

“In our judgment, the present practice relating-ME, has
the result that in a significant number of claimg b
claimants with MHPs the existence and impact of the
difficulties result in those claimants, and thuattblass of
claimants, being placed at a disadvantage thabi rtthan
minor or trivial and/or suffering an unreasonabbverse
experience:

i) by being required to complete an ESA50 whea ihinot
needed,

i) in the completion of the ESA50,

iii) by being required to attend a face-to-faceraisation /
assessment when this is not needed,

iv) during a face-to-face examination / assessnasT,

v) during the final decision-making process and the
communication of that decision by the DWP decision-
maker.

In our judgment, if appropriately directed FME waade
available earlier in the decision-making processeispect
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of claims by claimants with MHPs, it is likely thah a
significant number of such claims:

i) the HCP would be better informed before reegrian
ESA50 and at the face-to-face examination / assassm
with the result that the decision-making processespect

of the class, and the way in which it is perceived
claimants with MHPs as a class, would be improved
because the Difficulties would be better addresmad so
avoided or reduced, and

i) the DWP decision-maker would also be bettepinfed

in his or her assessment of the claim, the recordatems

of the Atos HCP and his or her approach to the
acknowledged vulnerabilities and difficulties ofichants
with MHPs as a class and so individuals within it.”

Reasonabl e adjustments and the Equality Act

35.

36.

The laws regulating disability discrimination aresgyned to enable the disabled
to enter as fully as possible into everyday lifénis requires not merely outlawing
discrimination against the disabled; it also ne#usse who make decisions
affecting the disabled to take positive steps taaee or ameliorate, so far as is
reasonable, the difficulties which place them disadvantage compared with the
able bodied. Baroness Hale identified the reaswntHis in Archibald v Fife

Council [2004] ICR 954. After noting that traditional anti-discriminaticdaw
requires treating the relevant characteristicefample, race or sex as irrelevant,
she explained why this approach does not suffitk mispect to the disabled:

“The 1995 Act, however, does not regard the diffees
between disabled people and others as irrelevtashbel not
expect each to be treated in the same way. It éxpec
reasonable adjustments to be made to cater fospgbeial
needs of disabled people. It necessarily entailelament

of more favourable treatment.....It is common grotimak
the 1995 Act entails a measure of positive discrimination,
in the sense that employers are required to taps 0 help
disabled people which they are not required to thke
others.”

And the purpose of this is, as Sedley LJ noteRands v Central Trains Ltd
[2004] EWCA Civ 1541 at para 30:

“so far as reasonably practicable, to approximiag¢eaiccess
enjoyed by disabled persons to that enjoyed bydke of
the public.”

The concept of reasonable adjustment was first tadopn the Disability
Discrimination Act 1995. The scope of that obligatwas then extended in 2005,
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37.

38.

39.

40.

and the Equality Act has consolidated, simplifiad anade certain amendments to
the earlier legislation.

The Act is now structured, so far as reasonablesadients are concerned, in the
following way. First, section 20 of the EA 2010 setut in generic terms the
content of the duty to make reasonable adjustménisovides as follows:

“20. Duty to make reasonable adjustments

(1) Where this Act imposes a duty to make reas@nabl
adjustments on a person, this section, sectionanzl22
and the applicable Schedule apply; and for thospgses,

a person on whom the duty is imposed is referrexsta.

(2) The duty comprises the following three requieeis.

(3) The first requirement is a requirement, where a
provision, criterion or practice of A’s puts a diad person

at a substantial disadvantage in relation to avaglematter

in comparison with persons who are not disabledake
such steps as it is reasonable to have to takedil ghe
disadvantage.

(4) The second requirement is a requirement, wleere
physical feature puts a disabled person at a Suiirta
disadvantage in relation to a relevant matter imgarison
with persons who are not disabled, to take sugbsss it is
reasonable to have to take to avoid the disadvantag

(5) The third requirement is a requirement, whedesabled
person would, but for the provision of an auxiliaig, be
put at a substantial disadvantage in relation televant
matter in comparison with persons who are not diéshtio
take such steps as it is reasonable to have tadgbevide
the auxiliary aid.”

This section does not impose the duty to make adprss; it simply defines what
may be required when the duty is imposed. Howewet ,all three requirements
are engaged in all cases; the scope varies degengion the circumstance in
which the duty arises and different schedules édBtuality Act apply to different
situations, for example in the fields of educatmm premises.

The relevant schedule in this case is schedul&h?s must be read together with
part 3 of the Act which applies to those providsegvices and exercising public
functions. The task of assessing claimants for ESAlves the exercise of a
public function.

Section 29(6) provides that a person exercisingldip function “must not ... do
anything that constitutes discrimination, harasgmen victimisation.” The
obligation to make reasonable adjustments is appligpersons exercising public
functions by section 29(7).
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42.

43.

44,

Schedule 2 to the Act then specifies the naturd@fduty with respect to public
service providers. Apart from applying all thregugements in sections 20(3),
(4) and (5), it also modifies the concept of readid@ adjustment in certain ways.
Two paragraphs are of particular relevance todpeal. First, para 2(4) provides
as follows:

“(2) For the purposes of this paragraph, the refszein
section 20(3), (4) or (5) to a disabled personoislisabled
persons generally.”

Second, para 2(5) provides a specific definitionvbfat constitutes a “substantial
disadvantage” in this field of operation:

“(5) Being placed at a substantial disadvantageeiation to
the exercise of a function means—

(a) if a benefit is or may be conferred in the eiss& of the
function, being placed at a substantial disadvantagelation
to the conferment of the benefit, or

(b) if a person is or may be subjected to a detnine the
exercise of the function, suffering an unreasonallyerse
experience when being subjected to the detrimént...

The term “substantial” is defined in section 212¢%)meaning “more than minor
or trivial.” It is not, therefore, a particularlyigh hurdle to establish substantial
disadvantage.

The modification of the duty so that it applies dsabled persons generally
creates what is frequently referred to as an goatiory duty: the person exercising
the public function has to anticipate the reasamabtps necessary to ensure that
disabled persons generally, or of a particular s;lagill not be substantially
disadvantaged.

The final provision to which reference should bedmaand which is also central
to a ground of appeal, is section 21 which is devic:

“(1)A failure to comply with the first, second ohitd
requirement is a failure to comply with a duty take
reasonable adjustments.

(2)A discriminates against a disabled person ifalisfto
comply with that duty in relation to that person.

(3)A provision of an applicable Schedule which ireg®e a
duty to comply with the first, second or third r@gment
applies only for the purpose of establishing whethédas
contravened this Act by virtue of subsection (2giture to
comply is, accordingly, not actionable by virtueasfother
provision of this Act or otherwise.”
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45,

Accordingly, by section 29(6) there is a duty rmttscriminate; by section 21(2)
discrimination includes, amongst other matters,adurfe to make reasonable
adjustments; and by section 21(1) this in turnearig’here there is a failure to
comply with any of the three requirements. In ttase the alleged failure is only
in respect of the first requirement in section 20(3

The proceedings for enforcing breach

46.

47.

Generally, proceedings relating to a contraventibthe Equality Act 2010 have
to be brought in accordance with Part 9 of that: Aete section 113(1). Part 9
provides that discrimination claims relating to thesrcise of public functions can
be brought by a claim in the county court: seeigect14(1). The county court
has power to grant not only damages but also amgdg which could be granted
by the High Court in a claim for judicial reviewees section 119(2).

However, by section 113(3)(a), Parliament has idex) that the obligation to
bring proceedings in accordance with part 9 ofAke“does not prevent a claim
for judicial review.” Hence judicial review couldgperly be pursued here.

Grounds of appeal

Could the court grant a remedy to these claimants?

48.

49.

The first ground of appeal disputes the power efthbunal to grant any relief at
the behest of these claimants, including the dattar that the procedures place
MHPs at a substantial disadvantage. The SecrefaBabe accepts that because
the duty to make reasonable adjustments is cagnaric terms, it is a public duty
which would, absent any indication to the contréwy enforceable in an action for
judicial review by someone with the appropriatendtag. What bars that remedy
in this case, he submits, is section 21(3) of ©&02Act. The first limb of that
provision has the effect that the breach of thg tluimake reasonable adjustments
can be relied upon only where a party is seekingstablish that he or she has
been subject to discrimination by that failure. Wihsection 113(3)(a) allows a
claim for judicial review where that is appropriatedoes not alter the fact that
any breach of duty can only be pursued in the condé someone claiming
discrimination. And the only persons who can bramy such claim are those to
whom the duty to make reasonable adjustments islpareéo whom it may in the
future be owed. It would not, for example, be opeany of the charities to claim
standing to enforce the generic duty because treyat owed the duty and can
pursue no discrimination claim in their own rigbt breach of it.

The Tribunal rejected this submission and held thatcharity interveners would
have had standing to bring judicial review. It heidt it would “fly in the face of

the underlying purpose of the Equality Act to hottherwise, particularly having
regard to the exclusion of judicial review claimerh the mandatory terms of
section 113.” In the Tribunal’'s view section 21¢8d not affect that conclusion
because it is concerned only with an action by whgtatutory tort brought by
individuals and was of no relevance to judicialiegw claims which could be
brought by anyone with appropriate standing, inicigdhe interveners.
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50.

51.

52.

53.

| respectfully disagree with that analysis of s@tt21(3) and no counsel sought to
support it. In my view the effect of that subsewtis that the duty must be treated
as though it simply does not exist save for theppse of establishing an act of
discrimination against a disabled person. Therebmano legal proceedings save
in the context of establishing that a duty to meda&sonable adjustments has been
infringed in relation to a disabled person. | apmte that the second limb of
section 21(3) states that the effect of the firgblis that “the breach will not be
actionable in any other way”. But whatever meanigggiven to the word
“actionable” - even if it is limited to actionab#s a statutory tort as the Tribunal
seemed to think - it cannot in my view cut backtla clear language of the first
limb. In my judgment, therefore, any relevant pextiags must involve seeking to
establish a claim of discrimination against at tease disabled person to whom
the duty to make reasonable adjustments is owed.

In this case two MHPs are bringing the complairt trey have claimed ESA. On
the face of it, they are persons to whom a dutynake the evidence-seeking
adjustment would be owed. However, Mr Chamberl@@, counsel for the
Secretary of State, submits otherwise. He says ttlet cannot bring a claim
under section 21(2) because even if there is aréito make a reasonable
adjustment concerning FME with respect to MHPs emeagal, there is no such
breach in relation to them. They are both suicidks and therefore under the
current rules FME has to be obtained in their casesy event. Although it is
true that FME was not in fact obtained in the ca$eMM, that was by an
oversight. It was recognised that it ought to hia@en.

Mr Chamberlain drew an analogy with a blind man wises a stick but not a
guide dog. He would not be able to complain abouil@ of a restaurant which
barred a blind man from taking a guide dog into réstaurant because the duty
has no relevance to him. Although he is blind, $en@ more affected by any
failure to make the adjustment to allow guide dihgs any sighted person. He is
not prejudiced by the failure to make that adjusttrend would not be able to
bring a discrimination claim with respect to itn#liarly the policy here requires
FME to be obtained for these claimants and so #ieré to implement the
adjustment on a wider basis for all MHPs does fii@cathem. Although MM
could allege that there was a failure to make aaeable adjustment by reason of
the failure to obtain FME, that would not involNeetTribunal having to make any
finding of generic disadvantage as a result of pbécy applied to MHPs in
general because he is not affected by that polityis conceded that there had
been a breach of a relevant duty to provide FMEth@ particular category of
MHPs, and it would be irrelevant and wrong for @bitinal to engage with the
guestion whether a similar or related duty is ow@dll MHPs. Similarly with
respect to DM: if the procedures are properly imm@ated, an FME should be
obtained in the future when her entitlement toliaeefit is re-assessed. She does
not need to rely upon establishing that the evideseeking adjustment is owed to
all MHPs.

| see the force of that argument and if the curpaiicy to obtain FME for those
deemed a suicide risk overlapped entirely with pineposed evidence-seeking
adjustment, | would accept it. The failure to extenduty already owed to these
claimants to their MHP colleagues would not affdm personally or involve
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55.

56.

57.

58.

any breach of duty in relation to them. But in mgw the premise of the
argument must be that the duty to make the adjudtre@ught could make no
difference to the claimants so that they have ner@st whether it is complied
with or not, but in my judgment that premise issél The claimants do have an
interest in the adjustment being made. In my judgntiee duty to obtain FME for
suicide risks does not entirely overlap with thegmsed duty to consider whether
to do so with respect to MHPs in general. Thabi®gen assuming that it would
lead to FME being sought. In my view the currealiqy requiring FME to be
obtained for suicide risks does not secure fordl®aimants all that the proposed
evidence-seeking adjustment would achieve.

First, the proposed adjustment requires the detisiaker to keep the possibility
of obtaining FME under review throughout the demismaking process. It would

require consideration even before the questionrgscbeen sent out. The policy
as it applies to those deemed a suicide risk issadbcused; it is only to obtain

FME at some point in the proceedings before an H@Res a recommendation. It
should ensure that the decision maker will be fulfprmed before any relevant
decision is made but it would not necessarily lEa8ME being obtained in time

to enable a decision to be reached without the faeithe MHP to undertake the

potential stress of completing the questionnairbawing to participate in face to

face interviews.

Second, it seems to me that a blanket rule to densibtaining FME for all MHPs
would make it less likely that the requirement biain the FME for suicide risks
would be overlooked, as it was with MM. The facattlsomeone is an MHP is
flagged up and that status will stand out more thanfact that a particular MHP
is a suicide risk. Once the issue is addressedillireadily be apparent that a
particular MHP is a suicide risk. Accordingly thkelihood of the decision maker
failing to obtain FME would be greatly reduced.

In my view the analogy of the blind man using alsts not apt. A closer analogy
is a situation where the rule provides that no guibgs can be admitted to a
restaurant save where the blind man was a frietdeobwner. In the absence of
the owner, there would be a risk that the friendudtanot be recognised as such
and the guide dog might be refused entry. That vowit happen if the generic
rule admitting all guide dogs applied. The frienduhd therefore still have an

interest in the wider rule being adopted.

In my judgment, therefore, section 21(3) does nat these claimants from
bringing a claim under section 21(2) and it followand | do not understand Mr
Chamberlain to dispute this - that they can agbeit claim by way of judicial
review. Thus the Tribunal was in principle able fiad that prima facie
discrimination had been committed against thesenelats, and was therefore
entitled to declare, as a step relevant to thebkstement of a breach of duty, that
the current policy created a substantial disadgnta MHPs in general.

Before leaving this ground | should mention an argaot advanced by Mr
Drabble to the effect that the interveners couldehaufficient standing in
principle to bring judicial review proceedings, pided that in the course of those
proceedings they were establishing an act or datésorimination which would
fall within section 21(2). He accepted that theeeffof section 21(3) was that any
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proceedings designed to establish a breach of uheaf reasonable adjustment
would have to involve demonstrating that there wéseach in relation to at least
one MHP to whom the duty was owed. But he saysth®at is no reason why the
interveners should not be permitted to pursue jadieeview proceedings to

establish what is in effect a generic breach oy guovided it is in the context of

proving a specific breach of the duty. There may dases where MHPs

themselves are reluctant for one reason or antthering proceedings but where
the public interest would justify the intervenemvimg such standing. | see the
force of that submission but | do not decide thefpbecause it does not arise
directly on the facts and may require fuller argaimman was advanced before
the court.

Was there evidence to justify the finding of substantial disadvantage?

59.

60.

61.

This is a root and branch attack against the figpdh the Upper Tribunal that
MHPs suffered from a substantial disadvantage coedpavith those not so
disabled because of the policy not to seek FME sawertain relatively limited
circumstances. Absent this finding, the questiomeaisonable adjustment would
not arise.

The Tribunal was satisfied, however, that MHPs wd# disadvantaged and that
the evidence suggested that this would be in twte giistinct ways. First, there
was a greater risk in these cases that the deaisaier would not reach the right
decision because the information available from dla@mant himself or herself
would often be insufficient to indicate the truetura and extent of the illness
from which they were suffering. Second, the Tridwencluded that the process
itself imposes a greater stress and anxiety ongtiosp than others. Many MHPs
find it particularly onerous to fill out questionnes or to attend face to face
interviews. The UT concluded that if FME were pard at an appropriate stage
it might mean that some cases could be determipe¢debAtos HCPs without the
need for a questionnaire to be filled out and/orafo interview to be conducted, as
the case may be.

It is submitted that having regard to two factarsparticular, the Tribunal were
not entitled to reach that conclusion. First, Mra@berlain relied upon statistical
evidence showing the proportions of different categs of disabled persons who
were refused benefit by the Department but succkedeappeal. If MHPs had
been adversely affected on the grounds that thisideemakers lacked potentially
important evidence affecting their claims, one wlohkhve expected this to be
reflected in a larger proportion of MHPs succeedingappeal to the FTT when
FME is made available. In fact the statistics reftihat; they show that the
proportion succeeding is some 42% compared witlav@rage success rate of
38%. Also the proportion of MHP claimants appealiagstatistically similar to
the proportion of claimants overall which is somdication that they do not feel
disproportionately unfairly treated. Moreover, Dartayeon provided evidence to
the effect that in only some 8% of cases did the jktiges identify FME as the
primary reason for allowing the appeals. This toggests that there is not in
practice any significant problem of decisions bemgde without FME. The
natural and obvious inference, it is assertedyas MHPs are not disadvantaged at
the initial level. This is reinforced by the fattat there are, as we have seen,
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63.

64.

65.

66.

already a variety of ways in which the system Hsiified and catered for the
special position of MHPs.

The second alleged error relates to the sourcefofmation. It is submitted that

it was improper for the Tribunal to have regardgeneralised, substantially
anecdotal, statements about the problems facing s¢MHPwas not possible for

the Secretary of State to counter this evidencauseit lacked any real focus. In
so far as the evidence relied upon the experieatastual MHPs, the details of
the patients were not disclosed. The Tribunal otgylhiave required the claimants
and interveners to supply details of these alledehdvantages so that the
Secretary of State could properly respond.

The Tribunal considered both these matters. It lie&d the statistics were of
limited value not least because it was not knowiy different groups succeeded
on appeal. As to the nature of the evidence, thieumal did not accept that the
evidence was too generalised. The test itselfgereeric one; the evidence came
from witnesses with considerable expertise; andStheretary of State could have
provided general evidence of his own if he did aotept that the evidence
adduced in support of the claimants was a faireasgntation of the difficulties
experienced by MHPs.

In my judgment, this is in substance a perverdigilenge, namely that there was
no proper factual basis sustaining the concludidrear in mind that the task of
challenging a conclusion on the facts - always avieone - is even stronger
where the decision is taken by a specialist tribuigh members who have
particular expertise in the field. It has been eagied on a number of occasions
by the Supreme Court that appellate courts shoelddry reluctant to interfere
even with legal conclusions of such bodies in bkl fof their expertise: see e.g.
the observations of Hale LJ iGooke v Secretary of Sate for Social Security
[2002] 3 All E R 729 paras 15 and 16 which has bagproved by the Supreme
Court on a number of occasions, including most mgein Eba v Advocate
General of Scotland [2011] UKSC 29; [2012] AC 710 at para 45 per Lordpé
of Craighead. That difficulty is compounded whee ffribunal only had to be
satisfied that the disadvantage was more tharalrivi

Mr Chamberlain submits that the observation€aoke are not apposite here. The
Tribunal has no special expertise in relation ® discrimination issues arising in
this case and that it would be inappropriate tattriés analysis with undue
deference. | would accept that this is so with eespo the legal construction of
the various statutory provisions; they fall wittive broad discrimination field and
are not technical areas which turn on any specidertstanding of the law and
practice relating to welfare benefits. However,niy view the observations in
Cooke still have some relevance. The Tribunal inclutled specialists who are
daily dealing with the practices in the social \aedf field and are far better
equipped than this court to analyse and assess\lience relating to the
particular difficulties which MHPs may face in hdind procedures. A court
ought to be even more cautious than usual aboutwwueng a finding which is
one of mixed law and fact.

In my judgment, Mr Chamberlain has not establistiest the conclusion was
either perverse or unfairly reached. | do not ptdeat the evidence was in some
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69.

way unfairly before the UT because not properlytipalarised. | do recognise
that when considering particular disabled groupguastion does arise as to
whether the group is sufficiently homogenous far ¢ggneralisations to be made.
But as the UT pointed out, the Secretary of Stdte ribt suggest any re-
categorisation or sub-division of this group, andeed MHPs are treated as a
homogenous group for the purposes of the claimsepiares. | do not in fact
understand the Secretary of State to be asseltizmgthe generalisations were
false, though | would accept that it is difficuti tdentify the extent to which
particular problems may be shared amongst the mmmbé the group.
Nonetheless the Tribunal identified various wayswhich FME would assist
MHPs with a range of mental disabilities, and in joygment there was sufficient
evidence to justify the conclusion that MHPs welaced, as a group, at more
than a trivial disadvantage.

| confess that | would not perhaps have dismiskedstatistics as readily as the
Tribunal appears to have done. There are, aftepaly limited ways of meeting
generalised assertions of the kind relied upon;teerd statistical evidence is one
of them. At the very least the statistics wouldnsele rebut any claim that the
disadvantages to MHPs are endemic and extensitghBuribunal gave reasons
for having reservations about them, not least thate may be a variety of
explanations for the apparent lack of any obviorteggudlice suffered by MHPs.
Moreover, the statistics do seem to rest on thenaggon that one would expect
the proportion of MHP claimants succeeding in thel@mims to reflect the
proportion of claimants at large, and that prerms®ey be unsound. But in any
event the statistics provide only part of the matdyefore the Tribunal and it was
for that body to give them such weight as it coesed appropriate. In my
judgment they came nowhere near compelling a fopdirthe Secretary of State’s
favour.

There is also the important point that it seemsnt that their significance is
limited to assessing whether MHPs were disadvadtageutcomes. They do not
have anything to say about the disadvantages imguitom the unnecessarily
stressful experiences which sometimes result fleaptocesses themselves.

Mr Chamberlain placed considerable emphasis ofaittethat the Tribunal found
(para 121) that the claimants had not satisfied theunal on the balance of
probabilities that in any of the examples they jmed the claimants had been put
at a substantial disadvantage. | would accepttthatcertainly lends support to
the proposition that the extent of substantial dirsatage is limited, a matter of
some importance when it comes to the question wehéthvould be unreasonable
not to make the adjustment. But the Tribunal recsed the force of this and held
nevertheless that looking at the matter more byodkdé adoption of the evidence-
seeking adjustment would have made a differencle toobutcomes and adverse
experiences of the process (para 119). There ikingptinconsistent in the
Tribunal’'s approach.

Is an unreasonably adver se experience a relevant substantial disadvantage?

70.

The third ground of appeal relates to paragraph<cioedule 2 to the Act set out
above. Mr Chamberlain submits that this envisages mutually exclusive
provisions: either the case is one which concehnescbnferring of a benefit in
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72.

73.

74.

75.

which case the only question is whether the clatmariplaced at a substantial
disadvantage in relation to the conferment of thedlit”; or it is one concerning the
imposition of a detriment, in which case the alkbgesadvantage is “sufferiran
unreasonably adverse experience when being suthjéztthe detriment’lt cannot
be both. The first focuses on the outcome of #asiton and the second on the
adverse experience of the process.

Mr Chamberlain submits that here we are only camm@rwith conferring a

benefit since in every case the issue is whethgaracular welfare benefit, ESA,
should be granted or not. Accordingly, the focusuith be on paragraph (a) which
is concerned with outcome. The Tribunal was nottledtto treat the adverse
experience as a relevant disadvantage since itie misadvantage identified in
paragraph (a) but arises only where the functisulte in being subject to a
detriment within paragraph (b).

The Tribunal rejected this submission on the greuticht the premise that the
exercise of a function must necessarily lead eitbexr benefit or a detriment was
wrong. It may be both, depending on the circumsantiere it is a benefit for
someone who has never received ESA before, butrenéat for someone who
was in receipt of it (or IB) and is at risk of hagithe benefit removed.

| agree with that analysis. It involves definingniefit and detriment by reference
to the effect on the individual but in my opiniomat is justified in a statutory
provision of this nature. Even so, that does nthy fueet Mr Chamberlain’s point
since if he is right that there are different disattages depending upon whether
something is a benefit or detriment, it would sbk necessary to apply the
different provisions of paragraphs (a) and (b) ottoe question of benefit or
detriment had been determined for any particulanent.

However, on the assumption that benefit and detrirabould be construed in the
way | have suggested, if Mr Chamberlain were rightvould have bizarre
consequences. It would mean that those seekingefibéor the first time would
only be able to bring a discrimination claim if yheould identify one category or
type of disadvantage relating to outcome; and tladsisk of having the benefit
removed would have to identify another relatinghte experience of the process.
Parliament could not conceivably have intended surchrbitrary consequence. If
the experience of undertaking, say, a face to famview places MHPs under
unnecessary and unacceptable stress not sufferethbys, that cannot sensibly
be said to give a remedy if the claimant is potdiytisubject to a detriment
because he is at risk of losing the benefit butfrime is seeking a benefit.

Moreover, even if Mr Chamberlain is correct to $lagt the Secretary of State is
exercising a benefit-conferring function even ifatien to those at risk of losing
the benefit, there is no logical reason why theceph of an adverse experience
under (b) should not also fall within the conceptsubstantial disadvantage” in
(a), as indeed the Tribunal held. | recognise MaChamberlain can properly say
that the difference in language in paragaphs (d)(Bpmust be intended to mean
something, and | confess that | find paragraph Z5yifficult provision to
construe. On the face of it, the two paragraphsndeed appear to be covering
different kinds of disadvantage. But | agree with Allen QC, counsel for the
Equality and Human Rights Commission, that pardgi@) must be intended to
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be complementary to paragraph (b). | can see monedtreason why Parliament
would have intended the concept of discriminationvary depending upon

whether a benefit or detriment was in issue. Ipsasthat in each case the
intention was to try to embrace the fact that, &), there may be a relevant
disadvantage in relation to the process involvedaéquiring the benefit even

although the benefit is in fact conferred; and I, (there may equally be a
relevant disadvantage in the process leading tanipesition of the detriment,

over and above suffering the detriment itself. #ynmave been thought that this is
better explained by using different language intthe paragraphs. Whether that
is so or not, | would not be prepared to acceptPzaliament must have intended
that the right to claim discrimination in this cert would depend upon the
classification of the function as one conferringemefit or a detriment.

Furthermore, it seems to me clear that the conaeptibstantial disadvantage in
paragraph (a) cannot just be focusing on outcormnause the paragraph envisages
the possibility that that there may be a substhulisadvantage even where a
benefit is in fact conferred. That disadvantage aaly be suffered as a result of
the process, and in my view there is no reason iwvlshould not include an
unreasonably adverse experience.

In my judgment, therefore, the Tribunal properlgntified relevant disadvantages
in this case as potentially relating both to théualcdetermination or outcome
itself, and to the process leading up to it.

Did the Tribunal overstep its powers?

78.

Having found that there was a substantial disadggnbut thaprima facie the
evidence-seeking adjustment was reasonable, tHmuiai then turned to the
guestion of reasonableness. It said this (parasl18):

“142. As we have mentioned earlier, it was commaugd
that a number of factors fall to be taken into aetoin
determining what steps it is reasonable for a gl@vito
take to avoid a substantial disadvantage (see ragoiag
89(vii) above).

143. Therelief to be granted. We also acknowledge that
the court and not the DWP is the ultimate statutory
decision-maker under the Equality Act and so ttdcjal
review approach of remitting the decision to thkevent
statutory decision-maker is not appropriate.

144. It was argued that, as in a claim in the County
Court, on the evidence before us we should malkedanf

on what the reasonable adjustment should be aret trd
SSWP to implement it. We accept that we couldhil® dn
this claim for judicial review and that in many eaghis is
what the county court and the judicial review cpad the
decision-maker under the Equality Act 2010, can and
should do.
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145. But, in our judgment, it is also open to the cduort
adjourn to obtain more evidence to determine whalriis
not reasonable and that this may often be the appte
course for it to take before deciding what stepshibuld
order the provider to take in performance of thetugory
duty, to make reasonable adjustments.”

79.  Then at paragraph 168 it said this:

“We have concluded that before we make a final
determination and order as to the reasonable steps
SSWP should have taken or is to take to avoid the
substantial disadvantages we have found to eRistSEWP
should be directed to carry out an investigatiaegessment
within a defined time as to how the Evidence Segkin
Recommendation, as we understand it (see paragraphs
70(v) to (viii), 72 and 73 above) could be implernseh
Without it, we are not in a position to reach apay
informed decision, with sufficient particularitynowhat
reasonable steps the SSWP should have taken olddbeu
ordered to take.”

80. The Tribunal then gave a remedies decision in witidpelt out in some detall
what evidence it required and in what form. It oetkas follows:

“By 3 July 2013 the SSWP is to carry out an in\gsion /
assessment (that does not involve him undertakiygstep
that he wishes to argue it is not reasonable for to take
as a step to avoid the Substantial Disadvantagesube
such step is resource-intensive or for any othasar) and
by reference thereto is to file such further eviems he
wishes to rely on in respect of the Reasonableissse
that, without prejudice to the generality of theefgoing:

i. develops, particularises and supports any case h
wishes to advance that it is not reasonable for tam
implement in whole or in part the ESR or to take an
steps in accordance with that recommendation and it
purpose (as set out in paragraphs 70(i), (v) to),(wi2,

73, 163 to 167 of the judgment) to change the Rtese
Practice.

ii. addresses the matters identified in paragrb®® of
the judgment, and

lii. addresses with particularity what pilots orats (if
any) the SSWP proposes to carry out to assessiig |
value or impact of any changes he proposes to rake
the Present Practice, and in general terms theenafu
pilot(s) and trial(s) that could be carried outassess the
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81.

82.

83.

likely value or impact of an implementation of th8R,
and why he has decided not to carry any of theni out

The Secretary of State submits that it was inappatgpfor the Tribunal to issue
directions of this nature and | agree. It seemm#othat the Tribunal is acting
under the misapprehension that it is its task tterd@ne what a reasonable
adjustment would be and it is therefore seekingajy@ropriate evidence to fulfil
that function. That is not, in my judgment, a pnoppproach. The court’s task is
to determine whether any of the adjustments prapbgethe claimants would be
reasonable; it is not “to reach a properly informaecision, with sufficient
particularity, on what reasonable steps the SSWRhauld be ordered to take.”
As the Tribunal itself said when setting out theuss (on which there was
common ground (para 89(vi)):

“The Applicants must identify an adjustment thas laareal
prospect of remedying the established disadvanthgg
rely on in such detail that it informs the SSWPtltd case
he has to meet and to engage the question andatsing
of the burden on whether that adjustment can reddpie
made.”

The duty of the Tribunal is to determine whether #lujustment identified by the
claimant is reasonable; and in some cases (as tierd)urden may shift to the
other party to demonstrate that it is not. Businot the duty of the Tribunal to
determine for itself what constitutes a reasonallgstment or to supervise the
process of evidence gathering. As Mr Chamberlaionsts, this involves the

Tribunal determining policy issues, which is congtonally improper and which

the Tribunal is in any event not properly equippedio. It is not for the court to

step into the Secretary of State’s shoes and toireeghe Secretary of State to
incur public funds in ways he or she might consid@ppropriate. | recognise
that the directions were formulated with sensiivithey did not require the

Secretary of State to undertake any step which fehed to contend was
unreasonable; and as to the evidence, it was wehllly reference to such
evidence “as [the Secretary of State] wishes tg o#l”. Nonetheless, in my

opinion the Tribunal exceeded its jurisdiction bguing these directions at all.

It was perfectly proper for the Tribunal to adjodonallow further evidence to be
adduced on the reasonableness issue. In a caseloingportance as this, and in
particular when the alternative evidence-seekingistithent was only proposed
during the course of the hearing itself, the Triddunas rightly concerned that the
Secretary of State may not have had the chana@ets fproperly on that particular
adjustment and should have the opportunity to aglduther evidence in support
of his case. | also accept that the Tribunal cquizperly indicate that it was not
satisfied that the material it had seen demonstrttat the proposed adjustment
would be unreasonable, and it was helpful for itnticate the kind of material it
thought might assist it to reach a conclusion andhbestion. But it is ultimately
for the Secretary of State to adduce such evidandeadvance such arguments as
he thinks appropriate in order to discharge theé&umow placed upon him.
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84.  Accordingly, | would quash the directions and uphthe Secretary of State’s
submission that the Upper Tribunal had misundetsthe scope of its powers and
ought not to have issued the directions it did.

Disposal

85.  I'would reject the appeal on the first three graubdt uphold it on the last ground
and quash the directions issued by the Upper Tabimrelation to the renewed
hearing on remedies.

Lord Justice Vos:
86. | agree.
Lord Justice Maurice Kay:

87. lalso agree.



