[image: image1.jpg]Equality and
Diversity Forum





Equality and Diversity Forum response

‘Equality Act 2010: The public sector Equality Duty: Promoting equality through transparency. A consultation’ 

The Equality and Diversity Forum (EDF) is a network of national organisations committed to equal opportunities, social justice, good community relations, respect for human rights and an end to discrimination based on age, disability, gender and gender identity, race, religion or belief, and sexual orientation
.  

The EDF recognises that the specific duties have an important role to play in ensuring that equality is mainstreamed throughout the public sector. We consider that the specific duties should be clearly linked to the obligations under the general duty, they should be action based and outcome focussed and we welcome the emphasis on transparency. In order to ensure that public authorities meet the needs of those in receipt of their services as well as their employees, policies and procedures must be based on evidence of the current situation. 

The key test of the specific duties is whether they are likely to be effective in supporting achievement of the general duty’s aims of eliminating discrimination and harassment, advancing equality of opportunity and fostering good relations. They need to be able to help public authorities identify how they can meet the general duty - to leave them without clear assistance will not be helpful. We recognise the value of moving to a legal framework which focuses on improving outcomes and increasing transparency but we are not convinced that the proposed regulations, as a whole, pass this key test.   
The public sector equality duty has an important role to play in helping to empower local people and communities. The duties have the potential to create a climate where residents have more power over council spending and encourage people to take an active role in their communities. Consequently we consider that it is vital that the duties do operate in a way which facilitates this objective and enables the government to ‘draw on the skills and expertise of people across the country as we respond to the social, political and economic challenges Britain faces.’
  

Key points:

· Transparency should guide good governance; however, access to information should be timely, accessible and appropriate. If information is to be appropriate to the objective of achieving transparency that enables people to see and to challenge what is happening or decisions that are being made, it must be presented in an accessible form, not as a mountain of inaccessible raw data. Nor should it should it consist of box-ticking. If it is to be used by the people affected by decisions it will need to be accessible at the time that decisions are being made. Data provided up to a year after the decision is taken will not help people to influence any decision. Public authorities will need to publish their analysis of 

the information  and their key conclusions about the equality impact if they are to really facilitate transparency.

· Active engagement with the recipients of services and with employees, particularly those from protected groups, is likely to lead to better and more appropriate decision making.

· Regulations should make clear that compliance with the duties should not be seen as an optional extra. The use of the word ‘any’ in regulation 2(2)(d) appears to suggest that it is possible to comply with the regulations without undertaking any engagement at all with persons who have a relevant interest in the area under consideration. The use of the phrase ‘one or more objectives’ in clause 3(1) suggests that it is possible to comply with the general duty in section 149 in respect of all the prohibited grounds by setting one objective. Whilst there may be very rare cases where this is appropriate they will be very unusual.

· Regulations should include a requirement to take action to achieve the objectives that have been set. To set objectives and then be under no obligation to fulfil them would be to further perpetuate a culture of processing forms rather than achieving change. 

· One important way for public bodies to meet their equality duties and to secure effective equality practice is to include equality requirements in their contracts for works, goods or services.

Answers to specific questions
Because the questions in the consultation necessarily overlap to some extent, some of our answers also overlap.  For the sake of completeness where a point is relevant to more than one question we have made it or referred to it in relation to each question where it is relevant.
Question 1: Do you have any comments on our proposals for data reporting? Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraph 5.2 to 5.9?

and

Question 2: Do you have any comments on our proposals for employment reporting? Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.10 to 5.11?

The EDF shares the Government’s concern that transparency should guide good governance. We welcome the recognition of the need for common principles to guide public bodies in the publication of key data and we agree with the Public Data principles set out by the Public Sector Transparency Board. However, the EDF does not consider that ex post facto assessment will be sufficient to meet the general duty hence it is important that the regulations should make it clear that transparency should be available in advance of decision making. The Minister for Women and Equalities has confirmed
 that the Government’s intention was that information should be available in time to influence decision making, however, the draft regulations do not make this clear.

If data is to be able to facilitate the decision making process and achieve the aims of the general duty it will also be important that it is produced in accessible form, for example, 1,000 pages of raw, unanalysed data will not help civil society in their response to proposals. While the EDF recognises the government’s reluctance to be prescriptive about the detail of the method of assessing the impact on equality of relevant changes, the duty means nothing without assessment, as regulation 2(2)(b) implicitly recognises. This assessment needs to show how the authority in question reached the recommendation that they are making and what was their line of thinking. It is suggested that the regulation should explicitly state that the proper approach to assessment should be based on the relevant Codes of Practice. This will ensure that public authorities are pointed to the right place. A short requirement that a public authority must state that it has considered the Public Sector Duty Code of Practice in relation to its functions would be a useful addition. Similarly, if equality groups, community groups and citizens generally, particularly those from stigmatised groups, are to be able to hold public bodies to account they will need to have adequate resources to enable them to fulfil this function.
We do not see the proposed employment reporting as onerous because any public authority, and certainly all those with over 150 employees, is likely to have a computerised payroll system producing this data, and indeed much more complex data analysed by grade or number per grade, is likely to be both easy and inexpensive as all the records will already be on the system. Additionally, public authorities are already collecting this information in order to comply with existing duties under the race and gender duties so this is not an extra bureaucratic burden for them. The benefits of producing such information would be that the public body can easily and cheaply identify areas where particular minorities are excluded or disadvantaged and they can then take remedial action. 
As to gender related pay differentials the production of this data would have the benefit of enabling the public body to identify areas of unequal pay and to correct them before legal action is commenced. However, the requirements as set out in the draft regulations call only for ‘information relating to the protected characteristics’. It is not obvious that this includes details of gender pay differentials or other pay differentials arising from other protected characteristics. This would amount to a major shortcoming in these draft regulations. We consider that it should be clarified so that it is clear on the face of the regulations that pay details should be included in any assessment undertaken by a public authority of its compliance with the general duty.

We recognise the difficulty in obtaining hard data in all areas, whilst it may be easy to record information on gender, age and race, it can be difficult in relation for some disabilities, for gender re-assignment, for sexual orientation and religion or belief, there may also be issues of privacy or other reluctance and there can be no obligation to disclose. This does not prevent public bodies asking for information in relation to these on the clear basis that there is no requirement to supply the information, but that it will be used to better target its employment (or other) policies. Indeed, some employers in the public, private and voluntary sectors do this now. Consequently, we also recommend that use be made of other data, for example, questionnaires, surveys or reports that can be commissioned into particular areas where it is difficult to obtain hard statistics. Additionally, it has been noted that data on religion or belief is difficult to record accurately.

Question 3: Do you have any comments on our proposals for transparency in public service provision? Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.12 to 5.14?

The EDF supports the Government’s objective of achieving transparency in decision making and the use of the Transparency Board’s Public Data Principles to support this. However, there are several aspects of the drafting of regulation 2(2) which give us cause for concern. 
We consider that transparency is important if the government is to give people the information that they need to create a climate that empowers local people and communities. However, the benefits of transparency are rendered almost completely ineffective if takes place too long after the event. Transparency can only aid decision making if the data in question is available to those affected at the time the decisions are made so the people who are affected by the decision have the opportunity to use the data to put their point of view and to challenge any misinformation or misunderstandings. Data that is published up to a year after the decision in question will not be able to influence the decision, which will already have been put into effect; it will be more likely to set up a mechanism for confrontation and dissatisfaction between public authorities and affected groups. This does not assist good decision making. Further any judicial challenge of an administrative decision has to be brought within three months of the decision being made.  This makes it essential that information is published before decisions are made, not up to a year later.

In regulations 2(2)(b),(c)&(d) reference is made to the ‘aims’ of section 149(1).  These are duties to which public authorities must have due regard, not merely ‘aim’ at, we would suggest that ‘duty’ would be a more appropriate word here as reflected in the head note to section 149.

In regulation 2(2)(d) in referring to the details of engagement activities undertaken by a public authority the regulations require details of ‘any’ such engagement. Unfortunately this suggests that the engagement activities are optional and that a public authority only has to report on them if it undertook them. We consider that if the public authority is to have real due regard to the requirements of section 149(1) it will need to engage with the affected communities. It is hard to see how they can eliminate discrimination or advance equality of opportunity or foster good relations without engaging with the relevant groups. For the draft regulations to suggest that this is possible is to be actively unhelpful to public authorities who are trying to comply with their equality obligations. 

Our experience suggests that active engagement with and involvement of the people who will be affected by a decision can lead to more appropriate decision making that is better targeted to the needs of the protected group. The Prime Minister has said the ‘best ideas come from the ground up’
.  We agree that this can be the case and suggest that better liaison with those from the protected groups can generate these ideas. The RADAR report Lights, Camera, Action: Promoting Disability Equality in the Public Sector reviews the utility of the public sector disability equality duty and concludes –
Ensuring that both policies and procedures better promote equality is not just good for equality groups but it can significantly improve the performance of the public sector organisation and even save money!

Consequently, we would suggest re-drafting this regulation. A better wording which deals both with this point, and the setting equality objectives points, is set out at the end of our response to question 4 below. 
Question 4: Do you have any comments on our proposals for setting equality objectives to achieve transparency about impact on equality? Does the drafting of regulation 3 accurately reflect the aims of the policy described in paragraphs 5.15 and 5.16?

We believe that in order to operate the equality duty effectively it will be important to link the specific duties with the requirements of the general duty as the specific duties only exist to facilitate the implementation of the general duty. In order to make this clearer to public bodies we suggest the addition of the words ‘Having had due regard to the general duty’ at the beginning of regulation 3(2), so that it reads -‘Having had due regard to the general duty the public authority must-’.

In regulation 3(2)(ii) we consider that the word ‘should’ implies that the public bodies can choose whether or not to measure progress towards the objectives that they have set. We think that the word ‘will’ would be more apposite here as it will make clear that public authorities are obliged to take the steps that they have set for themselves.

We repeat the point about engagement not being optional made under the previous heading, we consider that the word ‘any’ should be removed. Giving the impression that engagement is optional will only lead to more litigation and a greater frustration with the utility of the duty.

We suggest using the wording of the draft Scottish regulations –
“3. -(1) Each listed authority must prepare and publish equality outcomes, which must be informed by how those outcomes will assist the authority to fulfil the section 149(1) duty.

(2) In meeting the requirements of paragraph (1) each listed authority must-

(a) take reasonable steps to involve equality groups and communities in the process; and

(b) consider relevant evidence relating to the needs of equality groups and communities and take reasonable steps to involve them in the process of gathering the evidence.”

Question 5:   Do you have any comments on the changes proposed in Chapter 5 under the section ‘Reducing the burdens on public organisations’?

Procurement - The EDF considers that one important way for public bodies to meet their equality duties and to secure effective equality practice is to include equality requirements in their contracts for works, goods or services. The consultation document notes that public bodies spend up to £220 billion every year in contracts for works, goods or services amounting to about 15% of the UK gross domestic product. It is simply good sense to ensure that this is applied in a way ensures that public money is not spent on supporting unlawful discrimination but rather is supporting good equality practice. Whilst this is already permitted under both UK and EU law (and is mandatory in some respects when procurement and equality law are read together) many public bodies continue to be uncertain about the extent to which they can use procurement to promote equality.  Public authorities need to see their public procurement activities as part of the delivery of their equality objectives; this will be an aspect of their compliance with their general equality duty. 
The EDF considers that contracting authorities should be ‘required to use equality-related award criteria where they relate to the subject matter of the contract and are proportionate’. This is entirely within the obligations set out in recital 1 of directive 2004/18/EC and article 53. The contracting authorities need to consider whether to include these when the inclusion of such criteria relate to the subject matter of the contract and are proportionate. Given that authorities must give ‘due regard’ to advancing equality of opportunity, it is difficult to see in what circumstances they could not use equality-related award criteria where they relate to the subject matter of the contract and are proportionate.

We would therefore suggest the addition of the following para (e) to regulation 2(2) in the draft regulations:


"(e) steps that it took in exercising its public procurement functions (as defined in s.155(3) of the Equality Act 2010) to further the duty set out in paragraphs (a) to (c) of section 149(1)."
Action planning – Whilst we welcome the proposals on transparency as we have set out above our members consider that transparency needs to be timely, accessible and appropriate and equality objectives should be arrived at after consultation and involvement with those affected by the decision in question.

Reporting duty on disability – we regret the decision to remove the Secretary of State reporting duty on disability as this provided a useful opportunity to review the provision of assistance for disabled people. It should be re-instated.

Question 6: Do you have any comments on our proposals for transition from the existing duties relating to race, disability and gender to the new public sector Equality Duty, as described in paragraphs 6.1 and 6.2?

We do not understand the rationale for delaying the publication of the equality objectives a year after the entry into force of the general duty and the publishing requirements, at least not for race, gender and disability who are already covered by an equality duty. If public bodies are already complying with the existing duties, then the transition to the new duties will not be unduly difficult to implement. The requirement to set equality objectives should build on the current framework so that there is no gap between 2011 and 2012. We suggest that the equality objective duty should apply from April 2011.

Question 7: We would welcome your views on the proposed list of public bodies for Part 1 and Part 4 of Schedule 19, as described in paragraphs 7.7 to 7.12?

and

Question 8: We would welcome your views on the bodies that we do and do not think should be subject to the specific duties, as described in paragraphs 7.13 and 7.14

We consider that clarification is needed on the position of schools – particularly the new ‘free schools’ which we understand it is intended to include in the same category as academies.

We suggest the addition of the Arts Council, the General Medical Council, the Nursing and Midwifery Council as well as ensuring that GP practices and any consortia they create to commission healthcare in future are included.
We would like to have confirmation that this list of bodies will be regularly reviewed and updated as circumstances change and new bodies are formed or changed.

Question 9: Do you have any other comments on the drafting of the Statutory Instrument? If yes, please explain.

The draft regulations include a requirement to set an objective, however, they do not include a requirement to undertake action to achieve that objective. This risks becoming a recipe for a box-ticking exercise.

Question 10: Do you have any evidence or data that you can provide or direct us to which would help us to develop our regulatory impact assessment?

No

Question 11: Are you aware of any other benefits resulting from the proposal that have not already been described in the consultation document or the regulatory impact assessment?

We have already stated that the experience of our members suggests that the active engagement with and involvement of the people who will be affected by the decision can lead to better and more appropriate decision making that is better targeted to the needs of the protected group. 
Question 12: Are there any other comments you would like to make in relation to this consultation that have not already been covered by this form? If yes, please explain.

Additionally, we would suggest re-ordering the regulations so that the equality objectives precede the publication of information to reflect the process that will need to be undertaken. 
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Annex 1

EDF Members

Advice UK

Age UK

British Humanist Association

British Institute of Human Rights

Children’s Rights Alliance for England (CRAE)

Citizens Advice

Discrimination Law Association

End Violence Against Women Campaign 

Equality Challenge Unit

EREN – The English Regions Equality and Human Rights Network

Fawcett Society

JUSTICE 

Law Centres Federation

Mind

National AIDS Trust

Press for Change

Race on the Agenda (ROTA)

RADAR

Refugee Council

RNIB

RNID

Runnymede Trust

Scope

Stonewall

The Age and Employment Network (TAEN)

Trades Union Congress (TUC)

UKREN (UK Race in Europe Network)

UNISON

Women’s Budget Group

Women’s Resource Centre

� A list of EDF members is attached as annex 1


� Building the Big Society, Cabinet Office Policy Programme 2010, available at � HYPERLINK "http://www.cabinetoffice.gov.uk/media/407789/building-big-society.pdf" �http://www.cabinetoffice.gov.uk/media/407789/building-big-society.pdf� 





� At the All Party Parliamentary Equality Group meeting on October 19th 2010.


� See Supplementary Submission to the Public Administration Select Committee on the 2011 Census Question on Religion, British Humanist Association, April 2009 � HYPERLINK "https://webmail.ageuk.org.uk/OWA/redir.aspx?C=ae3955543ec140e5ac83faa373666504&URL=http%3a%2f%2fwww.humanism.org.uk%2fdocuments%2f4478" \t "_blank" �http://www.humanism.org.uk/documents/4478�





� David Cameron speech, 18.5.10 at � HYPERLINK "http://news.bbc.co.uk/1/hi/uk_politics/8688860.stm" ��http://news.bbc.co.uk/1/hi/uk_politics/8688860.stm� 


� Lights, Camera, Action: Promoting disability equality in the Public Sector, RADAR, 2010, page 42.
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