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1. Introduction

We welcome the general Equality Duty in the Equality Act 2010 which is as good as, if not stronger and clearer than, the current Disability Equality Duty. 

The main purpose of the specific duties is to assist public authorities to meet the Equality Duty on advancing equality of opportunities, eliminating discrimination, harassment and victimisation, and fostering good relations across all protected groups. However the draft regulations fail to deliver this framework.

The strength of the current Disability Equality Duty (DED) is that it requires public authorities to work collaboratively with disabled people in the design and running of services, and to identify likely barriers as well as solutions. 
Until 2005 the only way disabled people could secure equality was to take legal action against public authorities after a discriminatory act had taken place. In contrast, the specific duties under the DED have empowered disabled people to work collaboratively with public authorities in delivering equality and tackling discrimination. The DED gives public authorities the tools and framework to be proactive, and to involve disabled people in the design and the delivery of policies and practices.

Research shows the very positive outcomes of the DED, driving change within organisations, improving services to local people, and joined-up working between authorities.
 

We support the ambition of delivering greater transparency and accountability, and reducing unnecessary bureaucratic processes, and we recognise the value of a legal framework which focuses on improving outcomes. However we are concerned that the proposed specific duties will deliver worse outcomes for disabled people’s equality as well as for the transparency and accountability of public authorities. 

We are concerned that, by leaving it up to the public to challenge public authorities, the proposals for the specific duties are a recipe for confrontation rather than collaboration. 
We also believe that the regulations are too obscure and ambiguous for them to be effective. We want to avoid a situation where disabled people have to resort to judicial review in order to challenge a public authority over failure to meet the general duty. This is not realistic for many groups.  Challenging public authorities through judicial review also requires a high level of resources (including public money) on the part of the public authority.  Case law shows that in a successful judicial review, the need for that review would have been avoided if the public authority had proactively involved disabled people effectively, and assessed the impact of their plans properly.
In our response we set out our concerns and make suggestions for strengthening the draft regulations in a way that meets the Government’s desire for non-prescriptive, outcome-focused, transparent and democratically accountable regulations whilst at the same time delivering the purpose of advancing equality, eliminating discrimination and harassment, and fostering good relations.
2. Key points

· The draft regulations do not deliver what should be their main purpose: effectively supporting public authorities to comply with the general duty.
· The vital principle of involvement of disabled people in the design and delivery of policies and practices is not addressed. Involvement not only supports the Big Society aim of empowering people, but leads to the better performance of the general duty by public authorities. Without it, many public bodies will fail to deliver disability equality. Involvement must be a specific duty.
· The publishing requirements need to be more robust so that data collection and reporting are meaningful and carried out in a manner that is timely, appropriate, relevant and accessible.

· To deliver results, public bodies need to set objectives that are: 
· proportionate to their relevance to the authority’s work and to the aims of the Equality Duty, 
· clearly linked to what is needed to improve equality, as identified by the information published, and 
they must also be required to act to meet those objectives.
The proposals fail on these counts.
· The decision not to cover procurement explicitly is a missed opportunity to dramatically improve the outcomes for equality in the private as well as the public sector.

· The Government should publish a strategy on the progress and action towards disability equality. The removal of the Secretary of States’ reporting duty without an alternative reduces the Ministerial strategic accountability.
CONSULTATION RESPONSE FORM

THE PUBLIC SECTOR EQUALITY DUTY

Promoting equality through transparency – A consultation

The consultation closes on 10 November 2010. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant. You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

Contact details:

Please supply details of who has completed this response.

	Response completed by (name):
	Marije Davidson


	Position in organisation (if appropriate):
	RADAR Public Affairs Manager


	Name of organisation (if appropriate):
	Disability Charities Consortium (please see above for the organisations being represented)


	Address:
	c/o 12 City Forum, 250 City Road

London EC1V 8AF

	Contact phone number:
	Marije Davidson - 020 8463 1138, give extension 0964


	Contact e-mail address:
	Marije.davidson@radar.org.uk


	Date:
	9 November 2010


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential. If you wish your response to remain confidential, please tick the box below and say why. If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential

	


(please put a cross in the box if appropriate):

Please say why

	


In what capacity are you responding (please put a cross in the appropriate box)?

As an individual 

	


On behalf of a public sector organisation 

	


On behalf of a private sector organisation 

	


On behalf of a voluntary sector organisation 

	


Other (please specify) 

	On behalf of a group of disability organisations.


Note:

· In addition to the completed pro-forma, you can also send other supporting information if you so wish.

Thank you for completing this response form.

	Question 1:     Do you have any comments on our proposals for data reporting?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraph 5.2 to 5.9?



Does the drafting of regulation 2 accurately reflect the aims of the policy?

Please place a cross in the appropriate box

	Yes
	
	No
	X
	Not sure
	


Please explain:

Transparency should be at the heart of effective policy making and service delivery. Genuine transparency helps public bodies to engage effectively with disabled people and disability groups, and enables employees and users to hold public bodies to account. We welcome the set of principles in the ‘Transparency Board’s Draft Public Data Principles’ (Annex 3 of the consultation paper).
In the context of the public sector Equality Duty, transparency should:

· aid a pro-active, anticipatory approach to equality.

· make it as easy as possible for disabled people and other affected groups, to have information in a timely way.

· help shape decisions, policies and practices.
The draft regulations fail to deliver transparency. They also fail to provide an effective route for disabled people to challenge public authorities over failure to be transparent and accountable.

Transparency from the beginning
Transparency should exist in advance of decision-making, not afterwards. Engagement and accountability are most effective if disabled people are involved from the beginning. It is always more difficult and costly (if not impossible) to change decisions after they have been taken or implemented as opposed to building equality into the design and operation of the public functions.
Timely, relevant, accessible information 

The DCC is very concerned that the regulation has been drafted in such a way that public authorities will be able to meet the duty through publication of raw data well after the decision-making process has concluded. Timely information is important in order for disabled people to influence local decision-making.
If the aims of data reporting are to support decision-making and ensure accountability, then these data should be meaningful for public bodies as well as for disabled people, i.e. information should be available in a timely manner, as well as being relevant and accessible. 
The reporting should also be focused on the delivery of the general duty in relation to the public bodies’ functions. For example, disabled people who wish to go on to higher education often use the data published in disability equality schemes to find out how well universities are supporting their disabled students. 

It is unrealistic to expect disabled people and voluntary organisations to gather and analyse the mass of raw data. Whilst raw data can be useful, public authorities also need to publish information in a user-friendly way – for instance through summary documents with headline figures and an analysis of trends and progress. 
Guide Dogs Focus Group Research (2006) found that inadequate meaningful consultation on public realm proposals was a key concern for blind and partially sighted people, including the lack of timely, accessible, and meaningful information on development proposals from local authorities.

The difficulties that disabled people have in accessing information are well-known. For example, recent research carried out by RNIB showed that of 35 local authorities' departments surveyed only two housing benefit teams and council tax departments could provide bills in all four formats requested (braille, large print, audio and email). This followed on from previous research that showed only 9 per cent of the frontline council staff surveyed could answer a simple query on what information they could provide in accessible formats. Research carried out for RNIB by Dr Foster highlighted that amongst health professionals
:
· Seven out of ten healthcare professionals either said their organisation does not have a clear policy on the provision of accessible information or they do not know if it did.

· Seven out of ten felt they lacked sufficient training to provide accessible information.

· Six out of ten said they did not have the means to produce accessible information.
During the passage of the Equality Act 2010 through parliament, these issues were highlighted and led to the clarification of the reasonable adjustment duty in the Act that making information available in an alternative format is a reasonable adjustment.

Active Involvement
Disabled people should be involved in the use of information, and again this requires pro-active and effective engagement.
Involvement must be a requirement not an optional extra – disabled people often do not have the choice to join in the public debate. 
The proposals confuse public accountability with accountability to groups with a protected characteristic. In particular, it underestimates the difficulties that disabled people have in making their voices heard. 
The regulations play down the fact that the democratic process fails disadvantaged groups facing discrimination. Disabled people are severely under-represented in public and political life, as evidenced in the Speaker’s Conference on parliamentary representation
, whilst in a poll earlier this year by Scope and ComRes most disabled people (88 percent) felt that their voices are not heard by elected representatives.
 This demonstrates that the proposed duties may not deliver the benefits that the Government expects for democratic accountability.

Relying on public opinion to hold public bodies to account, by scrutinising published data and then challenging failures to act on equality responsibilities, underestimates the adverse impact of stigma and discrimination on the visibility of disabled people and  the strength of their voice in the public forum. 
For example, it is unlikely that unpopular groups like people with mental health needs (or indeed other stigmatised or badly understood conditions) will be those the public shout loudest for in the Government’s proposed regime. According to research for Time to Change, nine in ten people with experience of mental distress face stigma and discrimination in their day to day lives.
 In this context, it is highly likely that if a maternity unit is threatened with closure, the local community will go out and protest – often together with their elected representatives. However if there is a proposal to open a mental health service in the community, then the same people are more likely to object and mobilise against it. This is why it is vital that public authorities are proactive in involving equality groups.
Timely involvement

The retrospective character of the requirements fails to appreciate the value of involvement at an early stage. This approach relies on disabled persons and others to hold authorities to account for failure rather than creating a framework for joint working/planning for success – this is one of the big strengths of the Disability Equality Duty. The DED has led to more involvement of disabled people at an early stage which supports a forward looking positive approach. Public authorities have repeatedly said how helpful they find this process.

For example, at the RADAR conference ‘Doing the Duty’ on 7 January 2009, public authorities indicated how essential the duty to involve disabled people was to their efforts to mainstream disability equality throughout their organisation and beyond.
 This major benefit was also confirmed in EHRC’s research amongst public authorities.
 The involvement has enabled public authorities to make informed decisions about policies and services that meet real need rather than perceived need, and therefore present value for money. 
Example of effective engagement leading to improved outcomes

Hull University found through its involvement work with disabled students that they most often wanted to see simple, practical changes such as more one-to-one support, increased communication by way of regular emails, and handouts to be made available on-line prior to lectures and tutorials. Students did not tend to express views on strategic change. Their expertise lay in the reality of the experience of the University’s policies, practices and procedures, and they could clearly identify those changes which could improve their quality of life.

Involvement is also entirely in line with the Government’s wider Big Society agenda, to effect “the biggest, most dramatic redistribution of power from the elite in Whitehall to the man and woman on the street”
. This must explicitly include disabled people who are often marginalised, not just those ‘usual suspects’ who generally tend to get involved in civic activity at present. Without a requirement to involve/engage, many public authorities will simply take the course of least resistance, i.e. just publish information or engage with the usual suspects only. It is naive to suggest that because it is something they ‘should’ do (as a matter of good practice), they will.  
Embedding effective involvement into the specific duties regulations is one crucial way to guard against the risk inherent in the move towards greater localism – that seldom-heard disabled people may be overlooked and their needs forgotten.
It is not enough to set out the engagement principles in codes of practice, since without a requirement to engage (as opposed to a requirement to set out how they’ve engaged), guidance explaining what engagement is will have little force in court. 
For all these reasons, it is vital that there is an explicit requirement to involve disabled people in the furtherance of the general duty, for instance through a requirement to publish how they have involved disabled people rather than ‘details of any engagement’, and a duty to involve disabled people in the setting of equality objectives. 
We recommend that the term ‘involvement’ is used rather than ‘engagement’. That is because ‘involvement’ is now well-understood; engagement is broader and does not have a recognised track record. 

We support the approach in the Scottish draft regulations which requires authorities to involve equality groups and communities.

This will still give public authorities the freedom that they need to determine how they want to involve disabled people. 
Our proposals:
· A requirement to report in a timely, accessible, and appropriate manner.
· A requirement to involve persons (equality groups and communities) whom a public authority reasonably considers to have an interest, particularly in relation to the setting of equality objectives, and to publish information about how the public authority has conducted this engagement. 
· A requirement that a public authority must state that it has taken account of the Public Sector Code of Practice in relation to its functions. The Public Sector Code of Practice and related guidance can then give more detail as to what effective involvement could mean in practice – in the same way as the current DED Code of Practice.
	Question 2:     Do you have any comments on our proposals for employment reporting?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.10 to 5.11?



Does the drafting of regulation 2 accurately reflect the aims of the policy?

Please place a cross in the appropriate box

	Yes
	
	No
	X
	Not sure
	


Please explain:

We welcome the requirement that public bodies publish their disability employment rates, but this should be extended to cover all public bodies, not just those with 150 or more employees. In very small organisations, the Data Protection Act and the Human Rights Act should provide sufficient safeguards that no persons are identified to have particular protected characteristics.

Disabled people regularly tell us that they will be more open to disclosing their disability – and therefore more likely to have appropriate support – in workplaces where there is a positive culture of diversity and equality.
 For example, Mind research has shown that workers feel they have to lie about being off sick for stress/mental distress – but want to be able to disclose and think their employers should be doing more. 
Therefore, publishing these data is one way to measure the effectiveness of a public body in delivering equality in the workplace.
Currently public authorities have to gather information on the effect of policies and practices on disabled persons, in particular in relation to the recruitment, development and retention of disabled employees. We would like to add information about the disability pay gap. Disabled people are generally paid less than non-disabled people
, and this is likely to be an issue of education, skills and qualifications as much as it is indicative of discrimination in the workplace (indicating that disabled people are generally employed in less senior positions). This must be a requirement as otherwise we will have a patchy picture across the performance of organisations.
It is proposed that this information will be contained in the Code of Practice rather than in the regulations. However, this means that we are to trust public bodies to follow the Code, and that courts will deem failure to do so as a breach of the ‘due regard’ principle. At the very minimum the regulations should then state that the public authority must take account of the Code of Practice.
Our proposals:
1. The employment reporting duties should apply to all public authorities, regardless of their size.

2. The regulations should provide that information needs to be published in relation to the disability pay gap as well as the recruitment, development and retention of disabled employees.

3. A requirement that a public authority must state that it has taken account of the Public Sector Code of Practice in relation to its functions.

	Question 3:     Do you have any comments on our proposals for transparency in public service provision?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.12 to 5.14?



Does the drafting of regulation 2 accurately reflect the aims of the policy?

Please place a cross in the appropriate box

	Yes
	
	No
	X
	Not sure
	


Please explain:

See our response to Question 1.

Equality impact assessments
- Timing

We are concerned that the annual reporting requirement will mean that this is exactly what public authorities will do: cover all the reporting duties in one annual report. This is particularly problematic in relation to the equality impact assessments. For equality impact assessments to be effective, i.e. to help public bodies in meeting the general duty, these should be available as soon as possible, and preferably as part of authorities’ planning, in advance of their decision-making. For example, the Department for Work and Pensions routinely publish their Equality Impact Assessments (EIAs) on their website.

This will enable disabled people and disability organisations to provide evidence that helps public authorities to find out whether their policies and practices actually achieve their aims, to identify where barriers or unintentional adverse impacts may arise, and how to prevent or resolve them. 
Case study Climate Change – A Complex Assessment (1)
(taken from RADAR’s Lights, Camera, Action, pages 46-47)

Waltham Forest Council undertook an equality assessment as part of the development of a Climate Change Strategy, which brought to light many issues related to disabled people which might otherwise have remained unknown. For instance, in relation to ‘travel plans’ to open up the pedestrian environment and encourage community interaction, the council found that some groups of disabled people did not feel safe using non-motorised transport, thus negating the effectiveness of the travel plans.

- Taking steps

In relation to the latter role of EIAs, i.e. to prevent or resolve adverse impact, it would aid transparency and accountability if a public authority also had to report what action they have taken to address evidence of an adverse impact. This is currently not reflected in the draft regulations, and we are not clear whether this will be in guidance. 
Case study Climate Change – A Complex Assessment (2)
(taken from RADAR’s Lights, Camera, Action, pages 46-47)

In order to mitigate the reluctance of people to walk or cycle, proposals were put forward to encourage and facilitate organisations responsible for travel plans to include projects for people travelling in groups or in organised activities. 

- Outcome-focused
Finally, we are concerned that this regulation encourages public authorities to do a ‘tick-box exercise’ rather than an outcome-focused assessment. For this reason we propose a small amendment to the requirement so that it links clearly to the general duty, that is: the requirement on a public authority should be to demonstrate how they have given due regard to the advancement of equality, not just “assessments of the impact” or “likely impact” on equality. This would require authorities to explain their reasoning and what changes they have made or will make. This would reduce the likelihood of conflict and court cases.
It would still allow public authorities to decide how they assess the impact.

Our proposal:
· a requirement on the public authority to demonstrate timely how they have given due regard to the furtherance of the aims set out in paragraphs (a) to (c) of the section 149(1) duty.

	Question 4:     Do you have any comments on our proposals for setting equality objectives to achieve transparency about impact on equality?  Does the drafting of regulation 3 accurately reflect the aims of the policy described in paragraphs 5.15 and 5.16?



Does the drafting of regulation 3 accurately reflect the aims of the policy?

Please place a cross in the appropriate box

	Yes
	
	No
	X
	Not sure
	


Please explain:

We are concerned that the regulations are not sufficiently robust to deliver genuine accountability for the chosen objectives and for the steps taken to meet the objectives. 

Objective setting

We welcome equality objectives as they provide a focus for public bodies to improve their record on equality, but only as long as it is clear that public authorities still have a duty to mainstream equality throughout the organisation. 

However, as currently drafted, the equality objectives will fail their purpose of assisting public authorities to meet the general duty. This is because:

a. There is no clear link between objective setting and the need to fulfil the general Equality Duty.

b. There is no duty to involve protected groups in the setting of objectives.

c. There is no requirement to take steps to meet the objectives they have set.

d. The timescale is too long.

a. Objective setting

The regulations fail to establish a clear link between the setting of objectives and the fulfilment of the general Equality Duty. The proposals allow public authorities to legitimately set just one equality objective, across all their functions and all equality groups, in a four year period. This objective would not need to be related to disability equality, and disability equality would not necessarily be mainstreamed as at present. A public authority would thus be able to ‘cherry pick’ issues that they may consider easier to address, whilst ignoring more challenging objectives, particularly in the context of squeezed public finances. As the Audit Commission has commented, there is a ‘risk of some public bodies focusing their activities on the easiest and more politically acceptable equality issues’.
 The Audit Commission made this comment in support of involving equality groups, as a way of mitigating a focus on the easier, but least relevant, issues. However the draft regulations would remove the involvement requirement, thus leaving no way for disabled people to put forward their views on the urgent priorities for achieving disability equality, or scrutinising the lack of any disability focused objectives in the public authority’s proposals.
Rather than only having a duty to set one or more equality objectives, the duty should instead require public authorities to set ‘sufficient’ objectives to help them meet the general duty, linked directly to published information. This would still leave authorities with the flexibility to set the objectives they felt were required but would provide citizens with a clear mechanism to challenge an authority if they felt these were insufficient.
The Gender Equality Duty requires public authorities to set out the overall objectives which it has identified as being necessary for it to perform its Gender Equality Duty. It also requires public authorities to set out the actions it has taken, or intends to take to achieve the fulfillment of the objectives.

Our proposal: We suggest that the regulations adopt the wording used in the current Gender specific duties, and that the code of practice and guidance are very clear that public authorities should consider a broad range of objectives, on what basis, and how to deliver them.
b. Involvement
It is essential that public bodies involve disabled people and their representative organisations in the setting of equality objectives. Failure to require involvement is one of the most regressive aspects of these proposals. 

Involvement should not be a goal in itself but must underpin the journey to successful outcomes.
Example of engagement for objective setting

University of Plymouth

The University of Plymouth identified high priority areas for action through working with disabled staff and students. It then set aside a time to bring together key personnel in each high priority area (for example staff recruitment and student accommodation) with disabled staff and students. This time also allowed in-depth discussions about the solutions to overcome these barriers.

Involvement of disabled people in the development of the Disability Equality Scheme has been a central feature of the DED, for several reasons:

· historically, public authorities have been making decisions and designing policies and practices without thinking about how their decisions and actions could affect disabled people;
· unless you have personal experience of disability it is very difficult to understand the impact of policies and practices on disabled persons, and what needs to be done to deliver equality. Disabled people are a very diverse group, and the issues will vary from person to person, depending on their impairment(s), age, gender, etc. 
· given the many barriers that exist for disabled people to take part in public life, extra effort is needed to engage with disabled people;

· involvement from an early stage means that disabled people can help identify barriers and suggest solutions so that public bodies can use their resources wisely.

There is much evidence of the exclusion of disabled people from public life and decision-making. This is particularly the case for people with stigmatised conditions, such as mental health problems and less visible impairments. These people are often the most marginalised in society, even amongst the disability community. This is why proactive consultation and outreach work is necessary to ensure that the steps that public bodies take to remove inequality actually address the needs of this and other groups.
Establishing involvement as a core principle underpinning the duties would make it clear that public bodies cannot effectively set equality objectives without including specific groups of citizens. But public authorities would be free to decide the particular process they use to involve people. It could be just a phone call, or setting up a focus group – or a permanent advisory group. Involvement should always be relevant and proportionate.
Our proposal: We suggest using the wording of the Scottish draft regulations:

“3. -(1) Each listed authority must prepare and publish equality outcomes, which must be informed by how those outcomes will assist the authority to fulfil the section 149(1) duty.

(2) In meeting the requirements of paragraph (1) each listed authority must-

(a) take reasonable steps to involve equality groups and communities in the process; and

(b) consider relevant evidence relating to the needs of equality groups and communities and take reasonable steps to involve them in the process of gathering the evidence.”
c. Taking steps to meet the equality objectives

The current drafting of Regulation 3 would make it difficult, if not impossible, for disabled people to challenge a public authority that sets an objective and then does nothing to achieve it.
It is essential that public authorities are required to take action to meet equality objectives. The regulations should be amended to include an explicit requirement to take action.
We understand that the Government views ‘taking steps’ as an inherent feature of the ‘due regard’ principle. However, this would be speculating on the outcome of case law. Disabled people have been suffering the unintended consequences of the Malcolm judgement, and we don’t want a repeat possibility of a similar situation arising again.
Our proposal: The regulation is amended to require public bodies to take action to meet objectives. We suggest using the wording of the gender equality duty to add in regulation 3 (2) (ii) ‘[and] set out the actions it intends to take to achieve the fulfillment of the objectives’.

d. Timescale
We have concerns about the proposal to commence the duty to set equality objectives in 2012, a year after the general duty comes into force. This would leave a gap between the Disability Equality Scheme and the Equality Objectives, and disrupt the continuity of a public authority’s progress towards delivering equality. Given that most, if not all, public authorities will have set priorities in relation to the race, disability and gender duties, we suggest that it would not be unreasonable to expect public bodies to set equality objectives in April 2011 in relation to these protected characteristics.

Our proposal: we suggest that the Government strongly encourages public authorities to set equality objectives in relation to gender, disability and race in April 2011, or soon after.
	Question 5:     Do you have any comments on the changes proposed in Chapter 5 under the section ‘Reducing the burdens on public organisations’?



Please place a cross in the appropriate box

	Yes
	X
	No
	


Comments:

Procurement
We are disappointed that the Government proposes not to include a specific requirement to encourage public bodies to use public procurement as a tool to bring about change in the wider society. Whilst strictly speaking it’s true that procurement (and decommissioning) is a public function and as such will be covered anyway, this is not what is happening in practice and does not address the confusion that exists in many public bodies in relation to the law. With more than £200 billion spent annually by the public sector in buying goods and services, it is essential that there is a clear and explicit requirement to apply the equality duty in relation to procurement.
We therefore support the Equality and Diversity Forum’s suggestions for the addition of the following paragraph (e) to regulation 2(2):

“(e) steps that it took in exercising its public procurement functions (as defined in s.155(3) of the Equality Act 2010) to further the duties set out in paragraphs (a) to (c) of section 149(1).”

Secretary of State reporting duty

We are deeply concerned by the proposed removal of the Secretary of State reporting duty. Removing it risks a loss of ministerial strategic accountability. 
The Office for Disability Issues’ 2008 report on the implementation of the DED showed that ‘leadership’ is very important for the success of the DED. The Secretary of State reports provide the vehicle for demonstrating leadership and ministerial accountability. 

Additionally, the reports provide a strategic overview of the process made in central government and its agencies as well as a guide for the journey ahead. We believe that the reports have enabled government departments to join up the journey of public bodies active in their sector. For instance, the EHRC’s research ‘Making practice happen’ reported that the Secretary of State duty had created a significant shift in central government’s understanding of and response to disability equality.
Without the Secretary of State duty what non-statutory mechanisms would replace its purpose? At the moment, none. The transparency duties will not achieve the same goal. The EHRC Triennial Report cannot fill the gap left by the withdrawal of the Secretary of State duty, because it does not identify what steps are needed in the sector to make progress. 

Our proposal:
We suggest a requirement on relevant Secretaries of State to publish information about the progress in their sector towards disability equality and what action they will take towards disability equality in the sector.
	Question 6:     Do you have any comments on our proposals for transition from the existing duties relating to race, disability and gender to the new public sector Equality Duty, as described in paragraphs 6.1 and 6.2?



Please place a cross in the appropriate box

	Yes
	X
	No
	


Comments:

We do not understand the rationale for delaying the publication of the equality objectives until a year after the introduction of the general duty and the publishing requirements, at least not for Race, Gender and Disability which are already covered by an Equality Duty. If public bodies are already complying with the existing duties, then the transition to the new duties will not be difficult to implement. The requirement to set equality objectives should build on the current framework so that there is no gap between 2011 and 2012.
Our proposal:
We suggest that the equality objective duty should apply from April 2011.
	Question 7:     We would welcome your views on the proposed list of public bodies for Part 1 and Part 4 of Schedule 19, as described in paragraphs 7.7 to 7.12?


	Question 8:     We would welcome your views on the bodies that we do and do not think should be subject to the specific duties, as described in paragraphs 7.13 and 7.14


Comments:

The following bodies should be added to the list because of their strategic roles (e.g. the Nursing and Midwifery Council) or because of the significant role that they play in disabled people’s lives (e.g. schools):
· General Medical Council

· Nursing and Midwifery Council

· GP Consortia

· Ofsted

· Schools, including ‘free’ schools and ‘academies’

· Skills Funding Agency

· Students Loans Company

· National Apprenticeships Service

· Next Step

· Young People’s Learning Agency

· Office for the Independent Adjudicator

· Higher Education Funding Council

· Office for Fair Access

· Quality Assurance Agency

· Learning and Skills Improvement Service

· Office of the Rail Regulator

Given the importance of an accessible transport and the need for stronger advances in order to enable disabled people to use public transport and get out and about, we would expect that organisations responsible for running and regulating transport are covered.  However, it is not clear that the Office of the Rail Regulator is covered.  We would also welcome an explanation of why a joint authority established under Part 4 of the Local Government Act 1985 will not be made subject to the specific duties (for example, the London Councils Transport Environment Committee).
We would welcome reassurance that the list will be reviewed regularly and when appropriate, i.e. updated as circumstances change or bodies are formed.

	Question 9:     Do you have any other comments on the drafting of the Statutory Instrument?  If yes, please explain.



Please place a cross in the appropriate box

	Yes
	
	No
	X


Comments:

Our proposal:

	Question 10:     Do you have any evidence or data that you can provide or direct us to which would help us to develop our regulatory impact assessment?



Please place a cross in the appropriate box

	Yes
	X
	No
	


Comments:
We believe that the Government is overstating the ‘burden’ on public bodies in respect to the equality duties. The Regulatory Impact Assessment ignores the Government’s own research – for example, Schneider Ross’s research
 showed that of 174 respondents, more than half rated the specific duties ‘very effective’ or ‘effective’ (ranging from 51% to 81%). More than two-thirds of these respondents were local authorities, health bodies and schools.
Producing and publishing schemes and training up staff on their responsibilities were deemed effective by 70% of respondents. 

Data and evidence based approaches (monitoring, consulting, setting targets and reporting progress) was widely endorsed (62% to 76%).

Similar positive findings are registered in other research such as ‘Making practice happen’.
Supplementary information (links)

Dr Joanna Ferrie et al (December 2008) an In-Depth Examination of the Implementation of the Disability Equality Duty in England. Report for the Office for Disability Issues, Office for Disability Issues. http://www.officefordisability.gov.uk/docs/res/ded/ded-implementation-report-08.pdf.
EHRC (January 2009) Making Practice Happen. http://www.equalityhumanrights.com/uploaded_files/PSD/research_doc_makingpracticehappen.doc.
Schneider-Ross (June 2009) Assessing the Cost and Cost Effectiveness of the Specific Race, Disability and Gender Equality Duties, Government Equalities Office. http://www.equalities.gov.uk/pdf/assessing%20the%20costs%20and%20cost%20effectiveness%20of%20the%20specific%20duties%20(executive%20summary).pdf. 

RADAR (October 2009) Lights, Camera, Action: Promoting Disability Equality in the Public Sector. http://www.radar.org.uk/radarwebsite/RadarFiles/Documents/lightscameraaction.pdf.

DWP (October 2010) The Disability Discrimination Act 2005: Post-legislative Assessment. http://www.official-documents.gov.uk/document/cm79/7958/7958.pdf.
ComRes/Scope (2010) National Disabled People's Poll on politics.
	Question 11:     Are you aware of any other benefits resulting from the proposal that have not already been described in the consultation document or the regulatory impact assessment?



Please place a cross in the appropriate box

	Yes
	X
	No
	


If yes, please explain:

We have explained in our response how the involvement of disabled people in the design and operation of public services is vital for the effective performance of the public authority, and brings significant benefits to the collaboration of public authorities with the public.
	Question 12:     Are there any other comments you would like to make in relation to this consultation that have not already been covered by this form?  If yes, please explain.


Please place a cross in the appropriate box

	Yes
	
	No
	X


Comments:


THANK YOU FOR YOUR COMMENTS.
� OPM (2007) Capturing the value of the Disability Equality Duty: Early impact, benefits and lessons learnt across five central government departments – Report for the Disability Rights Commission; EHRC (2009) Making practice happen: Praciitioners’ views on the most effective specific equality duties; RADAR (2009) Lights, Camera, Action: Promoting Disability Equality in the Public Sector


� http://www.rnib.org.uk/getinvolved/campaign/accesstoinformation/accessiblehealth/Pages/Losing_patients_reports.aspx.


� � HYPERLINK "http://www.parliament.uk/about/mps-and-lords/principal/speaker/speakers-conference/speakers-conference/" ��http://www.parliament.uk/about/mps-and-lords/principal/speaker/speakers-conference/speakers-conference/�; the report http://www.publications.parliament.uk/pa/spconf/239/239i.pdf is available here: � HYPERLINK "http://www.publications.parliament.uk/pa/spconf/239/239i.pdf" ��http://www.publications.parliament.uk/pa/spconf/239/239i.pdf� , in particular chapter 6 illustrates the barriers for disabled people.


� Scope/ComRes (2010) National Disabled People's Poll on politics


� Time to Change (2008) Stigma Shout: Service user and carer experiences of stigma and discrimination. Mind and Rethink.


� RADAR (2009) Doing the Duty Conference Report, available here: � HYPERLINK "http://www.radar.org.uk/radarwebsite/tabid/247/default.aspx" ��http://www.radar.org.uk/radarwebsite/tabid/247/default.aspx�. Full proceedings are available here: � HYPERLINK "http://www.radar.org.uk/radarwebsite/default.aspx?tabid=187" ��http://www.radar.org.uk/radarwebsite/default.aspx?tabid=187�.


� Equality and Human Rights Commission (January 2009) ‘Making practice happen. Practitioners’ views on the most effective specific equality duties’.


� Equality Challenge Unit (2006) Involving Disabled People in Disability Equality Schemes.


� David Cameron speech, 19 July 2010 at http//www.bbc.co.uk/news/uk-10680062.


� See ‘Wragge & Co: positive about disability’ in Equal Opportunities Review, September 2010.


� Disabled men experience a pay gap of 11% compared with non-disabled men, while the gap between disabled women and non-disabled men is double this at 22%, source: EHRC (October 2010) How fair is Britain? The first Triennial Review. http://www.equalityhumanrights.com/key-projects/triennial-review/online-summary/employment/.


� Audit Commission (September 2009) Making it Work, Policy proposals for specific duties. A consultation.


� The Sex Discrimination Act 1975 (Public Authorities) (Statutory Duties) Order 2006, available at http://www.legislation.gov.uk/uksi/2006/2930/contents/made.


� Equality Challenge Unit (2006) Involving Disabled People in Disability Equality Schemes.


� The Sex Discrimination Act 1975 (Public Authorities) (Statutory Duties) Order 2006, available at http://www.legislation.gov.uk/uksi/2006/2930/contents/made.


� Schneider Ross (June 2009) Equality Duties: Assessing the Cost & Cost Effectiveness of the Specific Duties. Available at http://www.schneider-ross.com/resources.pubs.php





PAGE  
1

