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Lending Code Review

Submission from Mind

About Mind

Our vision is of a society that promotes and protects good mental health for all, and that treats people with experience of mental distress fairly, positively, and with respect.

The needs and experiences of people with mental distress drive our work and we make sure their voice is heard by those who influence change.

Our independence gives us the freedom to stand up and speak out on the real issues that affect daily lives.

We provide information and support, campaign to improve policy and attitudes and, in partnership with independent local Mind associations, develop local services.

We do all this to make it possible for people who experience mental distress to live full lives, and play their full part in society.
1. General comments

Mind welcomes the opportunity to feed in to the first independent review of the Lending Code. Given that one in four people will experience a mental health problem during their lifetime
, and people with experience of mental distress are three times more likely to be in debt
, a high proportion of the consumers that subscribers to the Code come into contact with will have experience of mental distress. This means it is crucial subscribers’ policies and practices are sensitive to the needs of people with mental distress, to ensure responsible lending practices, provide equal access to financial services, and enable debt collection processes to be both fair and effective.
Access to credit and financial services is increasingly a core component of modern life and can actively enhance people’s lives. The majority of people with mental health problems have the skills and ability to manage their finances. We do not want people with experience of mental distress to be excluded from accessing credit, however there is a need for adequate safeguards to protect people’s finances when they are unwell.

Mind’s campaign ‘In the red: debt and mental health’ has been calling for improved creditor policy and practice towards debtors with mental health problems since 2008. We therefore welcome the inclusion of a dedicated section on debt and mental health in the Lending Code. However, Mind would caution subscribers not to regard mental health as a niche issue affecting only a small number of consumers who require separate, more sensitive treatment. Given the circular relationship between debt and mental health
 and the common nature of mental distress – which ranges from anxiety and depression through to more severe conditions like schizophrenia – this is very much a mainstream issue and subscribers should ensure the way they treat all consumers will not trigger or exacerbate mental distress. 
By making sure all lending policies are fair, proportionate, responsible and sensitive, subscribers will safeguard the needs of consumers with (and without) mental distress, without always requiring medical evidence of a mental health condition to trigger particular reasonable adjustments. This will lead to better outcomes for both consumers and subscribers.
To that end, Mind makes a number of specific suggestions for improvements to different sections of the Lending Code, and includes some pertinent findings and recommendations from our In the red report at the end of our submission. We would also recommend that a statement about the circular relationship between debt and mental health and the consequent need for subscribers to have due regard to this issue in all their mainstream policies and practices, should be included at the outset of the Code.
Mind works closely with Citizens Advice on debt and mental health issues, and we fully support their separate submission to the Lending Code Review.
2. Specific comments

Key commitments

13
The Code states that “subscribers will lend money responsibly”. While this statement is welcome, it is very broad and may therefore have little bite in practice. The Code should include a definition of what constitutes responsible lending and make explicit reference to the Office of Fair Trading irresponsible lending guidance.
 

Research by Citizens Advice
 and Mind’s In the red research found that people with mental health problems are more vulnerable to aggressive sales techniques and irresponsible lending, as they may lack the confidence to challenge or question the salesperson. Both organisations have evidence of people being offered huge loans and credit extensions when they were unable to spend sensibly and unable to repay. 
Aggressive sales techniques, hidden costs and unacceptably high interest rates will have a big impact on any consumer, but for people with a mental health problem these factors can have far greater negative effects. People with mental health problems are often living on a low income or can't work due to difficulties getting a job, either because of stigma, or due to ill health. Therefore advertising and marketing requirements should clearly include the need for the transparent presentation of terms and conditions of products to consumers before the point at which credit is taken out. We would also like to emphasise the need for minimum standards in relation to account management if a borrower defaults, as the process of debt management and debt recovery can have serious implications for someone’s mental health. 

Communications and financial promotions
15 Ensuring people are given appropriate information at the right time is not the same as making sure people receive and digest it and are therefore equipped to make informed decisions. This may be a particular issue for people with mental health problems when they are unwell, as sometimes people will not open their post or engage with other forms of communication for several weeks or months. It would be useful for the Code to include a requirement for subscribers to proactively engage with customers and put in place follow up mechanisms or incentives for customers to respond to confirm information has been received.
20 
Here and throughout the Code there is no reference to the requirements on accessibility of information enshrined within the Disability Discrimination Act (DDA), soon to be superseded by the Equality Act.
 Providing information in different formats is not optional, as the Code implies in places, but a legal requirement, so this must be included. There should also be a stipulation that information should never be placed only online, as many people with mental health problems (and other disadvantaged groups, especially on those low incomes) may not have access to the internet so would be effectively unprotected by the requirements to provide customers with timely information etc. Accessibility of information is essential to ensure both responsible lending and equal access to financial products.
35 
This is very broad and places the onus entirely on the customer to have made a proposal for repayment. This takes no account of the fact that people with mental health problems may be unable to engage with debt repayment processes when they are unwell – mental distress can often lead to complete withdrawal from social interaction, such as people leaving their post unopened, not answering the telephone, not seeking help. An inability to pay (due to a mental health condition) is not the same as an unwillingness to pay – so the Lending Code should take account of that. It also requires that the proposal for repayment must satisfy the subscriber – but Mind and Citizens Advice are aware of a significant problem at present with creditors being unwilling to accept reasonable offers. To overcome this barrier the Code should therefore include a stipulation at some point that subscribers must accept reasonable offers for repayment. At this point in the Code an additional bullet point should also be added, We suggest the following text:

· “the customer has not given ‘good cause’ for failure to make a satisfactory proposal for repaying the debt when asked by the subscriber, such as mental health crisis or other health condition which makes engaging with such activities difficult”
36
Similarly, the 28 day notice period may not be sufficient where people are unwell or experiencing a crisis. A stipulation that the subscriber must take all necessary and proportionate steps to ensure the customer receives and digests the information should be added, to ensure the subscriber can not simply send out a notice and wait for the 28 days to expire, but must be more proactive in ensuring the customer has received the notice, particularly where it is known the customer has a mental health problem (as they may not routinely open their post etc). This could be done by using a range of contact methods to give the notice (letter, phone, online), requiring indication from the customer that the notice has been received by return letter or phone call, and, if necessary in the most extreme cases, providing a home visit by staff from their closest branch.
39 To make it a condition of borrowing that a customer gives permission to lenders to share information about the day-to-day management by the customer of their account could be too high a barrier for people with mental health problems seeking to obtain credit. For example, a symptom of bipolar disorder can be erratic spending patterns, such as extremely high expenditure and building up debts when in a manic phase. Without sufficient understanding of the condition and its impact, just looking at spending patterns on an account may imply an inability to manage money and therefore result in people being denied access to financial products. Mind recommends this sentence is therefore removed.
Credit assessment
43 This needs to be stronger as, at present, subscribers do not make certain that customers are able to repay credit. For example, one person who cut up his credit card after excessive spending got him into problem debt, was the following year sent another card unsolicited. This led to him racking up more debts when he was unwell. The subscriber made no effort to find out why activity on the credit card had stopped, why he had run up such huge debts, and whether or not he wanted a subsequent card. Unsolicited credit is still a huge problem and the Lending Code should be stronger and more explicit about what irresponsible lending means in practice.

44 Mind has concerns that it is insufficient to only base assessments on at least one of the criteria. This seems to paint only a partial picture of the customer’s ability to repay money. If feasible, the Code should require all three to be considered, or at least state that the second criteria should be essential.
Current account overdrafts
Throughout this section Mind is concerned about the use of the term “inform”, which is rather vague and suggests subscribers can use information channels as they see fit. The Code should state the following:
· “Subscribers should ensure they use a range of different channels to inform customers and, to encourage customers to actually read the information, include incentives for responding to say it has been received”
· “Ask the customer at the start what the best means of communication is – some people with mental health problems may never want to be contacted by telephone, while others may find opening post difficult so prefer telephone contact”
Throughout the document, the bullet points of options for informing customers should be “and” rather than “or” and be more exhaustive, given not everyone can access information in the same way so a range of channels must be used by subscribers.

65
This paragraph should be amended as follows: “Subscribers should tell customers personally in their stated preferred format at least 30 days before…” to ensure customers are asked by staff which contact method is most appropriate.
Credit cards
73 This needs to be stronger in light of the case study above (in relation to paragraph 43). Subscribers should be required to check against a customer’s spending and repayment patterns – and outstanding balance – before issuing a new credit card. Issuing new cards should never be unsolicited, even to replace a card a customer already has.
Risk-based repricing

Mind has concerns about basing interest rate on a customer’s risk profile – this could be discriminatory, particularly in the case of bipolar disorder, where customers may be deemed high risk because of their spending and repayment patterns, but this is in fact due to their disability. We have concerns this practice might be potentially unlawful under the DDA. The whole premise of risk-based repricing seems to create perverse incentives for the card issuer to give credit at high prices to high risk customers, which contradicts the impetus in the Code to promote responsible lending.
81
In third bullet point “if asked by the customer” should be deleted – the onus should be on the subscriber to explain why credit cards have been repriced in all cases.

85
“Give customers notice” should be stronger and more explicit, as above (in relation to the section on current account overdrafts).
91
The Code should be explicit that internal data includes spending patterns, so responsible decisions are taken about credit limits by subscribers.
92
The Code should be clearer about whether this scenario could include where there are sporadic spending patterns on a credit card, as this may have implications for equal access to credit for people with mental health problems. In addition, “notification given” should be replaced by “discussed with” as it may be necessary to ascertain the reasons for spending and repayment patterns and reach a sensible compromise with the customer about what an appropriate credit limit might be. This means creditors can be responsible whilst also ensuring customer have equal access to credit (eg where mental health problems are causing the issue but the customer should not be unduly penalised in relation to access to credit).
Loans

117 “…could be given in the form of a leaflet if this is sufficiently focused” seems too vague. A leaflet can not adequately reflect the individual circumstances of that customer and why their particular application was declined. At the very least a covering letter to accompany the leaflet should explain the specific reasons for this – to guard against unfair denial of access to loans through use of a generic leaflet, which means subscribers do not have to adequately account for their decisions.

It would be useful to refer to the OFT irresponsible lending guidance in this section.
Terms and conditions
There should be some reference to accessibility, to ensure all customers can view the T&Cs easily. Again it is concerning there is no reference to DDA/Equality Act requirements.

134
This should be amended as paragraph 65: “…customers should be given at least 30 days personal notice by their stated preferred method of contact…”
Financial difficulties
137 Some important principles are missing. Subscribers should also be fair and proportionate, not just sympathetic and positive.

138 There should be a specific reference to mental health as this is often ‘forgotten’ as part of disability and, as a hidden and stigmatised condition, can be overlooked. The Code should either read “disability including mental health problems such as anxiety, depression, bipolar disorder or schizophrenia” or include a separate bullet point: 
· “mental health problems such as anxiety, depression, bipolar disorder or schizophrenia”.

139 There are other indicators of financial difficulties which should be included, such as:

· Fluctuating or unusual spending patterns
· Notification by the customer or a third party (family, friend, carer, health professional, money adviser)

· Lack of engagement and/or complete withdrawal from contact with the subscriber
· Unusual lack of activity on the account for prolonged periods

141
“contact the customer” is too broad and may not result in proactive behaviour by subscribers – it could just mean one notification is sent. Subscribers should be encouraged to engage with the customer, as people experiencing financial difficulties, particularly people with mental health problems, may not respond to a single attempt to contact them.
144 “co-operative” is too loaded a term – people may appear to be non co-operative because they are experiencing a mental health crisis and have withdrawn from communication with creditors or all social interaction. Adjustments such as this should not be contingent on a potentially subjective view of whether a customer is deemed “co-operative”, but be a standard reasonable adjustment as required under the DDA, where people wish to be contacted in a certain way due to their mental health problem.
150 This requirement is clearly not happening at present as Mind and Citizens Advice have evidence of widespread poor practice by debt collection agencies acting on behalf of subscribers.
 The Code needs to make it more stringent and/or more enforceable and it would be useful for the Code to tie into the forthcoming independent regulation of bailiffs.
162 This is far too broad. Apparent lack of co-operation, such as not responding to attempts at contact, may be due to a customer being unable to engage due to their mental health problem. This should be qualified by adding “when all different channels have been exhausted, including in the most serious cases, a home visit”.
163 The last sentence is important but not currently enforced – the Code needs to be stronger to ensure harassment and undue pressure does not happen in practice.
168 
This could be strengthened to advise that subscribers should use the Common Financial Statement at an earlier stage (ie before accounts have gone into default), to prevent customers falling into problem debt.
Debt and mental health
We welcome the inclusion of a section on mental health but feel it could be strengthened in a number of places.
173
This paragraph should be expanded as follows to ensure subscribers are aware of the significant links between financial problems and mental distress, to give the impetus for action: 
“The impacts of financial difficulty can be especially acute for customers with mental health problems such as depression, anxiety, bipolar disorder or schizophrenia. These customers are often living on a low income or find it difficult to find and retain employment due to stigma or ill health. There is also a circular relationship between debt and poor mental health - being in debt can negatively affect a person's mental health, while living with a mental health problem increases the likelihood of falling into debt. Subscribers should…”
174
Additional possible approaches should be included, such as:
· putting in place preventive measures, such as enabling customers to flag their current account, so subscribers can monitor unusual spending patterns and/or set up triggers to block the expenditure until the customer or a nominee has been contacted (eg as with current fraud prevention measures where people are spending money abroad)

· allowing customers more time to respond to queries or demands for repayment (eg more than the usual 28 days)
· allowing customer more breathing space where the customer is in touch with a debt advice agency (eg beyond the 30 days set out in 157)

· accepting evidence of a mental health condition as “good cause” for lack of engagement or lack of activity (eg non-repayment or non-compliance with debt recovery processes) and taking alternative, less penalising action to resolve the issue

· ensuring there is a dedicated team or some members of staff who are able to deal with complex cases involving mental health – so the customer can always speak to the same individual or team, and does not have to repeat their circumstances over and over again

· not passing or selling the customer’s debt on to debt collection agencies – except as a last resort in the most intransigent of cases

The fourth bullet point about sensitively managing communications should include the addition “(for example preventing unnecessary and unwelcome mailings or telephone contact)” as it is often by telephone that people may feel most harassed, which can exacerbate mental distress.

176
Recording information is welcome as repeatedly having to explain their situation to different staff members can be a trigger for further distress and/or lead to withdrawal from engagement with the subscriber. However, it should include a stipulation that subscribers must explain to customers why the information is needed and how it is being held (who has access etc). Due to stigma and fears about disclosure leading to refusal of credit in the future, customers may be understandably reluctant to allow their mental health information to be recorded. Subscribers should be required to explain the information will be retained and used to help the customer and may be used, for example, to enable agreement about appropriate repayment schedules etc.

178 
This should be stronger and state that a reasonable period should constitute at least 28 days, in line with other requirements earlier in the Code. It would also be helpful to place an onus on the subscriber to be proactive, as many people with mental health problems will not be aware that disclosing their mental health will be either relevant or helpful (see relevant findings from ‘In the red’ below). We suggested the following text: “If staff suspect a person may be experiencing mental distress that is impacting on their ability to manage their finances, they should make the customer aware that disclosing this could help with resolution of their problem, and that they can provide evidence of their mental health condition if they wish.”

180
It would be useful to place a stronger imperative on subscribers to adhere to the MALG guidelines, for example by replacing “are encouraged to” with “should”.
181
This should state that referral to a debt collection agency should be a last resort, given the widespread poor practice and further distress this often causes.

183
We recommend that the Code does include MALG as an enforceable aspect, given it is now so widely accepted. If this is infeasible, the Code should incorporate more of the MALG guidelines explicitly to ensure they are followed by subscribers.
An additional point should be included, which was in the 2006 version of the

Lending Code and should be reinstated as follows:
184 “Subscribers should ensure appropriate training of staff to handle accounts where the customer has mental health problems, including those dealing with complaints and collecting debts. This will either mean setting up a specialist team to deal with mental health, or ensuring a basic level of training for all frontline staff to be able to spot indicators of distress and respond appropriately and sensitively.”
Complaints

There is no mention of accessibility of the complaints process in this section, which is important to ensure equal access for people with mental health problems and other disabilities – and part of ensuring subscribers adhere with obligations under the DDA.
3. Supporting information

Relevant findings from Mind’s ‘In the red’ report

Creditors often threaten or use legal action to put pressure on those in debt. Mind found that of those respondents who had missed two or more consecutive payments:

· 78% had been threatened with legal or court action

· 51% had been contacted by bailiffs or debt collectors 
· 25% had received a County Court Judgement 

Mind’s report shows that for many respondents who had slipped into problem debt, the fear of legal action against them had a significant and negative impact on their mental health. However, more than two thirds of people did not tell creditors about their mental health problems, because they feared they would not be believed, understood, or because it would not make any difference to how their debt was handled. Our findings show these fears are not unfounded – of those who did disclose their mental health problems:

· 83% were still harassed by creditors 

· 79% felt their mental health problems were not taken into account when a decision was made about their financial difficulties

· 74% felt they were treated unsympathetically and insensitively by staff

“The worry of the debts and not being able to pay bills just makes everything seem worse and you feel as if things will never change and you will never be able to pay or catch up with arrears. When you receive threatening letters for possession or to be taken to court or even with bailiffs, it makes everything bleaker. And suicide becomes more inviting the more the letters arrive.”
Relevant recommendations from Mind’s ‘In the red’ report
Customers with mental health problems should be able to ask their bank to flag their current account and monitor it for unusual spending patterns

Mind calls for banks to allow customers to put flags on their current accounts to question erratic spending in specified time periods. Mind would like to see this adopted as common practice for people who would like to protect their finances when they are unwell and may be at risk of making unwise financial decisions.

Mind also calls for a safeguard system whereby customers either have to give a predetermined period of notice or joint authorisation from a designated

friend or support worker before a flag can be removed from their account.

Banks to respond appropriately to missed payments by customers with mental health problems

Mind calls for banks to have procedures in place to respond appropriately to customers who have disclosed their mental health problems and have missed payments.

If a customer has been unwell and unable to manage their finances then the banks should waive penalties for missed payments. The missed payment should be viewed as an indicator that the customer is experiencing difficulty and the case should be referred to a specialist mental health team within the bank. If the bank lacks resources for this, there should be a sufficient level of training for staff to ensure they can deal appropriately with customers with mental health problems.

Adherence to the new Money Advice Liaison Group’s good practice guidelines

Mind calls for all organisations within the financial industry to adopt and build the good practice guidelines into their policies and procedures. Organisations should also commit to reviewing how well the guidelines have been implemented.

The MALG guidelines on debt and mental health represent the first ever detailed UK recommendations on what creditors should do when a person has debt and mental health problems. These guidelines aim to supplement existing industry codes for banking, leasing, and credit service organisations. The Money Advice Liaison Group is a non-policy making body, so cannot impose the guidelines on the creditor sector. The review of the Lending Code offers an opportunity to enshrine the MALG guidelines in an enforceable Code.
Creditors should have procedures in place to ensure that people with mental health problems who are in debt are treated fairly and appropriately
Mind calls for all creditors to have procedures in place that ensure people with mental health problems who are in debt are treated fairly and appropriately.
Collection action by creditors should be proportionate to all the circumstances, including customers’ likely longer-term ability to repay. Creditors should consider writing off unsecured debts when mental health problems are long term, hold out little likelihood of improvement and make it unlikely that the debtor will be able to repay outstanding debts.
Creditors that outsource debt should ensure that third parties comply with the MALG Guidelines and relevant codes of practice. Creditors should only pursue enforcement through the courts as a last resort and when appropriate.
Creditors should consider writing off debts where a person’s mental health means they did not have capacity to contract. Currently the law states that a contract is void where the other party (the lender) was aware of the incapacity. However, in Scotland debts can be struck off where there is incapacity without the other party having notice. Mind welcomes the Office of Fair Trading’s ongoing work around mental capacity.
Creditors should also establish whether the mental health problem will affect a customer’s ability to deal with telephone, written or face-to-face communication.
Where a creditor has been notified of a mental health problem they should allow a reasonable period for relevant evidence regarding the influence of mental health problems on a customers’ ability to manage their debt.
The collection of appropriate evidence on how a person’s mental health problems affect their ability to manage or repay their debt should be undertaken using a common form that all parties – creditors, money advisers, health professionals and people with personal experience of debt and mental distress – recognise. MALG has developed the Debt and Mental Health Evidence Form to meet this need.
Specialist mental health training for bank, debt-collection agency and debt purchasing company staff
Mind calls for banks, debt-collection agencies and debt-purchasing companies to ensure a basic general standard of relevant mental health awareness training across the staff cohort.
The advisers within the specialist debt-collection units at Royal Bank of Scotland receive mental health awareness training and use this to work more effectively with the customer who is experiencing problem debt. This good practice should be adopted across the sector.
If it becomes clear that because of a person’s mental health problem standard processes are not appropriate, the person should be referred to a specialist team within the organisation trained to help customers with more complex issues. The cost benefit of specialist teams may well work in organisations’ favour, as such teams would have the skills and experience to process cases more efficiently and effectively. If organisations are unable to support a specialist team they should ensure that members of staff who have relevant training are able to assist customers.
Amy Whitelock

Senior Policy and Campaigns Officer

a.whitelock@mind.org.uk
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